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Executive Officer
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Sacramento, CA 94244-2460

publiccomments@bof.ca.gov

Matt.Dias@bof.ca.gov

Re: Board 2017 Regulation and Priorities Review

To Chairperson J. Keith Gilless and Members of the Board:

I am writing on behalf of Rancho Guejito Corporation regarding the Board of Forestry
and Fire Protection’s Annual Call for Regulatory Review and to request, in connection with the
Board’s' 2017 regulatory priorities, a comprehensive review and revision to the program for
licensing and discipline for “certified rangeland managers” (or “CRMs”). Rancho Guejito’s
experience with the Board’s licensing and discipline of CRMs has been, unfortunately,
exceedingly poor. The lack of enforcement for standards of professionalism, conduct, and
character, which are set forth in the Public Resources Code and the relevant regulations,
constitutes a public safety risk to those citizens and residents of the State of California who
employ the services of CRMs.

Accordingly, Rancho Guejito requests that the following issues and proposed solutions be
considered as part of a comprehensive review and revision.

! As referred to in this comment letter, the term “Board” generally refers to both the Board

itself, as well as its committees, including but not necessarily limited to the Professional
Foresters Examining Committee (“PFEC”) and the Range Management Advisory Committee
(“RMAC”) and the Board’s staff.
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I. RANCHO GUEJITO’S EXPERIENCE WITH BOARD-LICENSED CRMS AND
ISSUES ENCOUNTERED IN ACHIEVING COMPLIANCE WITH
REGULATORY RULES

As noted in Rancho Guejito’s previous correspondence with the Board, Rancho Guejito
has had an exceedingly negative experience with a Board-licensed CRM, against whom a
Superior Court issued a three-year Workplace Violence Restraining Order.” The Court held that
there was clear and convincing evidence that the CRM had engaged in an unlawful act of
violence and had made credible threats of violence that would place a reasonable person in fear
for his or her safety. In particular, the Court found that the CRM had “demonstrated a history of
alarming conduct, including making threats, gaining access to Rancho Guejito’s property by
deception, attempting to force his way into Rancho Guejito’s office, disregarding directives to
have no contact with Rancho Guejito personnel, changing e-mail addresses to avoid ... electronic
blocking of [his] unwanted emails, and confrontations with Rancho Guejito’s security officers.”>

On appeal, the Court of Appeal agreed with the trial court and affirmed the restraining
order against the Board-licensed CRM. The Court of Appeal found that “[t]he escalating nature
of [CRM’s] conduct, including his aggressive and combative interactions with Rancho Guejito
security personnel after he had made threatening statements and continued to contact other
employees, demonstrated a reasonable probability that [he] would continue to engage in this type
of conduct, and would engage in additional threatening and violent behavior if not restrained
from doing so.”*

Rancho Guejito sought the Board’s help — unfortunately without any meaningful or
helpful result. Rancho Guejito also sought judicial relief,” which it ultimately chose to settle.

2 Contrary to the minutes of the June 21, 2016 Professional Foresters Examining

Committee meeting, a restraining order was not just “sought” but was actually granted and
issued by the Superior Court.

3 See Attachment 1: Superior Court of California, San Diego County, Decision After

Evidentiary Hearing on Petition for Workplace Violence Restraining Orders, Case No. 37-2012-
51611 (Apr. 16, 2012).

4 See Attachment 2: Rancho Guejito Corp. (D062161, July 11, 2012) [Court of Appeal,
Fourth Appellate District].

i Contrary to Cal-Pac’s baseless assertions in the litigation, Rancho Guejito filed its

administrative complaint out of concern for the safety for its employees, not as a response to the
federal court lawsuit that the CRM filed affer Rancho Guejito’s administrative complaint. The
lawsuit was the only way for Rancho Guejito to gain any insight into what had happened with its
verified administrative complaint, as the Board refused repeated requests to meet in person with
Rancho Guejito or provide any meaningful explanation for its decision. (See Attachment 3:
Redacted Closed Session Meeting Minutes, Professional Foresters Examining Committee (June
12, 2014; cf. Attachment 4: Redacted California-Pacific Section, Society for Range Management
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Rancho Guejito’s experiences, which are set forth in greater detail in the attached Exhibit A,
formed the basis of the following issues and proposed solutions outlined in this letter.

Rancho Guejito’s experience has revealed a number of glaring deficiencies in the CRM
licensing and certification program, including, among others and in addition to those deficiencies
noted above:

e Lack of enforcement of the requirement for licensees to have “good moral
character” and a “good reputation for honesty and integrity” as set forth at Public
Resources Code section 769; and

e Lack of enforcement of professional standards set by the independent society
charged with administering the CRM certification program (the California-Pacific
Section, Society for Range Management, or “Cal-Pac”), as referenced in title 14,
section 1650, subd. (c)(2), of the California Code of Regulations.

Public Resources Code section 772 states that the certified programs exist to “fully
protect[] the public interest”; however, based on Rancho Guejito’s experience, the CRM program
does not have adequate structure, organization, or procedures to accomplish this overarching

purpose.

Accordingly, if CRMs are to be given a privileged position under state law and
regulation, they should be held to the same high standards and clear regulation as other state-
sanctioned and regulated professions. Rancho Guejito therefore requests that the Board consider
the following issues and proposed solutions as part of its 2017 regulatory priorities.

* * *

II. AREAS AND ISSUES REGARDING THE CRM LICENSING AND
CERTIFICATION PROGRAM

A. Lack of enforcement of requirements for good moral character

Public Resources Code section 769 requires applicants for Board licensing under the
Professional Foresters Law to “Be of good moral character and have a good reputation for
honesty and integrity.”

Based on Rancho Guejito’s research and experience, the Board does not consider that
violation of Section 769’s requirement for good moral character constitutes any ground for any
sort of informal or formal disciplinary action. Apparently, according to the Board, an individual
against whom a three-year Workplace Violence Restraining Order has been entered, based on “a
history of alarming conduct, including making threats, gaining access to ... property by
deception, attempting to force his way into [property], disregarding directives to have no contact

Certification Panel Meeting, Teleconference Minutes (Apr. 16, 2014) [provided through Public
Records Act request].)
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with ... personnel, changing e-mail addresses to avoid ... electronic blocking of ... unwanted
emails, and confrontations with ... security officers,” which “demonstrated a reasonable
probability that [he] would continue to engage in this type of conduct, and would engage in
additional threatening and violent behavior if not restrained from doing so” (as described by trial
and appellate courts in California) is an individual worthy of the privilege of having a state-
sanctioned license.

B. Lack of enforcement of professional standards

Title 14, section 1650, subd. (¢)(2), of the California Code of Regulations states, “For
independent certification programs submitted by a professional society or public agency pursuant
to Section 772 of the Code, the following process shall apply: . . . The PFEC shall be notified by
the appropriate society or public agency of any Certified Specialist who is guilty of violations of
professional standards and is issued discipline pursuant to the respective certification program.
The Certified Specialist shall be subject to disciplinary actions by the Board as defined in this
chapter for violation of those standards, or for violation of those standards promulgated by the
Board pursuant to Section 778 of the Code.” (Emphasis added.)

Based on Rancho Guejito’s experience, however, CRM professional standards (which
have been set forth by the Society for Range Management and adopted by Cal-Pac) are not
considered in informal or formal disciplinary proceedings.

C. Illegal Underground Regulation — PFEC Policy No. 8

Public Resources Code section 775 states, “The board may upon its own motion, and
shall upon the verified complaint in writing of any person, cause investigation to be made of the
actions of any person licensed pursuant to this article.” (Emphasis added.)

However, PFEC Policy No. 8, which was adopted by the Board in January 2007, allows
the Executive Officer to skip this mandatory investigation requirement if he/she determines that
the “failures of RPF/Certified Specialist (CRM) responsibility are well-documented.” PFEC
Policy No. 8 provides that an investigation only occurs if “the issues are not well-documented.”
This policy is clearly contrary to the Public Resources Code and constitutes an illegal
underground regulation in violation of the Administrative Procedure Act.

D. Need for independent, fair, and unbiased decision-makers in disciplinary
proceedings

Disciplinary proceedings for CRMs have virtually no guidelines or required process. For
Rancho Guejito’s complaint, the accused CRM was free to contact and curry favor with the Cal-
Pac CRM Certification Panel’s members — and in fact, he did so — during the period the Panel
should have been conducting a fair and unbiased consideration of the merits of Rancho Guejito’s
administrative complaint.

As another example, for Rancho Guejito’s administrative complaint, the Board delegated
the duty to conduct an “investigation” to the Cal-Pac Panel but did not exercise any meaningful
oversight. Despite the fact that all Panel members knew the CRM and served with him as a
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fellow organizational president and director, neither the Board nor the Panel appeared to
undertake any meaningful internal assessment of bias and partiality, and there are no procedures
for such an assessment or recusal.

E. Need for transparency for individuals who conduct public business of the
Board but are not employed by the Board

There are many individuals who conduct public business for the Board and its
committees; however, these individuals are not employed by the Board. These individuals
generate public records related to the Board’s “public business,” and therefore these records are
subject to disclosure under the Public Records Act. But these records are often stored on the
servers of other agencies.

The Board, however, interprets the Public Records Act in a manner contrary to the
purpose of the Act and potentially in conflict with the law, as it “will not search any private or
other state agency files/records.” As noted by a Superior Court in San Diego in Case No. 37-
2014-217, “the burden [is] on the [agency] to control, with the duty to inquire, retrieve, inspect
and produce emails sent by, or received in response to an initial email initiated by, the [agency
staff]’s personal e-mail account.” The Courts of Appeal appear to agree with this interpretation
that it is indeed the Board’s duty to collect public records, regardless of whether they exist on
another agency’s servers. (Commission on Peace Olfficer Standards & Training v. Superior
Court (2007) 42 Cal.4th 278, 291 [“We consider it unlikely the Legislature intended to render
documents confidential based on their location, rather than their content.”]; San Gabriel Tribune
v. Superior Court (1983) 143 Cal.App.3d 762, 775 [promises of confidentiality irrelevant where
the agency delegated duties, and a third party performed those delegated duties]; Bertoli v. City
of Sebastopol (2015) 233 Cal.App.4th 353, 373 [“[1]t is indisputable that any e-mails contained
on [public] computers, to the extent they contain ‘information relating to the conduct of the
public’s business,’ constitute ‘public records’ for purposes of the PRA.”].) Indeed, this issue is
currently pending oral argument at the California Supreme Court in City of San Jose v. Superior
Court (Smith) on December 7, 2016. Rancho Guejito requests that the Board take proactive
steps to fulfill the intent of the Public Records Act in facilitating transparency among the various
individuals it enlists to conduct the Board’s public business.

F. Need for a clear, transparent administrative structure for oversight of the
CRM licensing program

The role of the Cal-Pac CRM Certification Panel and its relationship to the Board is
wholly unclear. For example, before Rancho Guejito’s lawsuit, the Panel regularly invoked the
privileges of the Bagley-Keene Open Meeting Act — specifically, the ability to hold “closed
sessions” that exempts records of such sessions from disclosure under the Public Records Act.
In responses to Public Records Act requests in 2014, the Board invoked the Bagley-Keene Open
Meeting Act as justification for refusing to disclose the substantive portion of “closed session”
meeting minutes of the Panel. (See Attachment 4.) However, the Superior Court held that the
Cal-Pac CRM Certification Panel is not subject to the Bagley-Keene Open Meeting Act.
Nevertheless, the Panel appears to continue to invoke the privileges of that Act as recently as
November of this year. Although the Panel can “choose” to follow the noticing requirements of
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the Open Meeting Act, it seems inappropriate for the Panel to “choose” to avail itself of the
protections provided by the Act (which the Superior Court held did not apply) to hold closed-
door meetings in state offices (i.e., using public resources paid for by taxpayer dollars).

G. Lack of enforcement of Professional Society Reporting Requirements

Title 14, section 1650, subd. (c)(4), of the California Code of Regulations states that,
“Prior to March 1 of each calendar year, those Professional Societies and public agencies with
independent certification programs shall submit to the PFEC a report which describes the
previous calendar year accomplishments of the certification program, including but not limited to
the number of applicants for certification, the approvals, denials, copies of examinations, and a
summary of disciplinary actions, to insure the program fully protects the public interest. Failure
to submit the report may result in a full review which may result in the rejection of the
Certification program by the Board.”

Rancho Guejito’s lawsuit revealed that Cal-Pac had been severely delinquent in filing
annual reports on their administration of the CRM certification program, as required by
regulation. Prior to the litigation, Cal-Pac had not properly filed the required annual reports for
five years; Rancho Guejito’s research has revealed that, since 1996, Cal-Pac has only filed the
required annual report on time in only two years. The Board’s files are apparently entirely
missing reports for 1997, 1999, 2001, 2002, 2006, and 2007. Even in 2016, after Cal-Pac had
been recently “reminded” of their requirement to file these reports, it filed its 2016 annual report
on or about April 15, 2016, about 6 weeks after the deadline specified by regulation (March 1).

III. POTENTIAL SOLUTIONS
1. Enforce statutory requirements for good moral character

e The regulations regarding the CRM certification and licensing program should
include concrete provisions to enforce the statutory requirements for good moral
character, honesty, and integrity;

2. Establish a transparent, fair, and non-arbitrary system for CRM regulation,
including discipline

e The Board should adopt new regulations with a clear, fair, and defined process for
CRM regulation, and this process should include, at a minimum, the following:

o more defined and specific consequences in the event that the independent
agency charged with administering a program for a certified specialty fails
to adhere to oversight and reporting requirements;

o defined process for informal and formal discipline, which should include:

= the consideration of the respondent’s good moral character and
reputation for honesty and integrity;
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= the consideration of adherence to established and approved
professional standards and standards for ethical conduct;

= the consideration of bias, partiality, and recusal,

= aprohibition of ex parte contacts between the parties to the
complaint (both the complainant and the respondent) and the
decision-maker, whether that is a third-party certification “panel,”
a third-party investigator, the PFEC, or the Board,

o PFEC Policy No. 8:

= The Board should take appropriate action to ensure that PFEC
Policy No. 8 is consistent with the Administrative Procedure Act,
Public Resources Code section 775, and all other applicable laws;

3. Enact guidelines consistent with public transparency laws

e The Board should direct all individuals conducting public business for the Board
that when sending or receiving any correspondence that constitutes a public
records to forward or “cc” such correspondence to a defined public records email
address under the control of the Board, in order to document and file public
records generated by these individuals using private and/or other state or federal
agency email accounts;

e The Board should formulate and adopt an official Public Records Act policy that
is faithful with the intent of the Public Records Act, much like other state
agencies, as well as federal agencies operating under the similar Freedom of
Information Act;

e The Board should clarify the applicability of the Bagley-Keene Open Meeting Act
to those bodies that operate under its control or direction;

4. Clarify or simplify the structure for CRM regulation

e The Board should adopt a clear and defined policy regarding the CRM licensing
and certification program that clearly delineates the duties and responsibilities of
the Board and PFEC (and RMAC, if any).

% % %
IV.  CONCLUSION

The Board’s oversight and administration of the CRM licensing and certification program
fails to provide basic levels of transparency, structure, and professionalism — in particular, the
lack of enforcement for standards of professionalism, conduct, and character, which are set forth
in the Public Resources Code and the California Code of Regulations. Rancho Guejito’s
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experience with the Board’s CRM program is that the program’s lack of structure, organization,
and process constitutes a public safety risk to those citizens and residents of the State of
California who employ the services of CRMs and therefore is contrary to the intent of the law.

Accordingly, Rancho Guejito respectfully requests that the Board consider and include
the issues above in its regulatory priorities for 2017.

Very truly yours,

Jaiga Jakahashi

Taiga Takahashi
of LATHAM & WATKINS LLP

cc:
J. Keith Gilless
Thomas Gibson
William Thomas
Hank Rupp
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Exhibit A

Rancho Gueéjito’s Experience with

the Board of Forestry’s Certified Rangeland Manager Program

Date

Description

2005 - 2006

CRM employed on contract basis for rangeland consulting services. The contracts
provide for approximately $4,000 to $12,000 in services.

Aug. 14, 2007

CRM’s service contracts expire.

Sept. 2011

On Sept. 13, 2011, CRM presents an “invoice” dated November 22, 2011 for
$326,000 for work allegedly performed under the 2005 and 2006 contracts. CRM
states that he is willing to “discuss a cost reduction” in exchange for ongoing hunting
rights on Rancho Guejito. CRM resends Sept. 13, 2011 invoice five days later.

On Sept. 21, CRM claims that the invoiced amount is covered under a “modification”
to the second contract to include four additional years of work “verbally agreed to.”
No such work was ever requested by Rancho Guejito, and the demands were a
transparent attempt to exploit the ranch.

Oct. 3, 2011

CRM sends another e-mail asking for payment. CRM repeats his offer to “discuss
offsetting the cost of the data” in exchange for ongoing hunting rights. CRM also
mentions that “if you buy the data, then I can’t use that in the articles” in the media.
Thus begins what would become a campaign of harassment and extortion.

Oct. 5, 2011

CRM concedes he does not have any additional written documentation of the
“modification” to his 2005 and 2006 employment contracts and reiterates that they
were modified by a “verbal agreement.”

Oct. 11, 2011

CRM meets with Rancho Guejito’s Chief Operating Officer/ General Counsel,
and the Ranch Administrator. At this meeting:

e CRM demands payment for his $300,000+ “invoice” or else he was going
to go to government agencies and the press about things he claimed the
ranch had done.

e CRM states, “It would go a lot better for Rancho Guejito if I was your
friend rather than your enemy.” When asked what this meant, CRM
states “You’ll see.”

Nov. 1, 2011

Rancho Guejito contacts CRM and requests that he cease communications with
Rancho Guejito and its employees and direct all future communications to Rancho
Guejito’s attorney.

Nov. 17,2011

CRM contacts Rancho Guejito directly, ignoring previous request to contact only
Rancho Guejito’s attorney. Rancho Guejito repeats its request that the CRM only
communicate with Rancho Guejito’s attorney.

Dec. 2, 2011

CRM attempts to climb through a locked gate that protects the ranch office.

After CRM is unsuccessful in his attempt to climb the gate, he uses subterfuge to
gain unlawful entry onto the ranch. CRM hides in his car out of site of the
ranch office and approaches the gated driveway on foot. He uses the intercom
to deceive a ranch employee into believing he was a delivery person and
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Rancho Guejito’s Experience with

the Board of Forestry’s Certified Rangeland Manager Program

Date

Description

persuades the employee to open the ranch gate.

As CRM approaches the ranch office, another Rancho Guejito employee
recognizes him and tells him that she will not meet with him or accept anything
from him, directing CRM to contact Rancho Guejito’s attorney.

CRM then abruptly moves toward the door in an aggressive manner, attempting
to force his way through the doors and inside the office. After the Rancho
Guejito employee successfully locks the office door, CRM throws on the
doorstep the same invoices provided repeatedly before for his alleged services
under the unspecified and undocumented “verbal agreement.”

Dec. 2, 2011

Rancho Guejito’s attorney again informs CRM to stop direct contact with the Ranch
and its employees.

Jan. 10, 2012

Again ignoring clear instructions to refrain from making any contact with Rancho
Guegjito directly, CRM contacts Rancho Guejito’s owners in New York directly.
CRM escalates his threats and informs Rancho Guejito that he had chartered a
helicopter to investigate grazing conditions on the Ranch as Certified Rangeland
Manager, and he warned that he had sent a report on cattle neglect at the Ranch to the
“authorities.”

Jan. 13, 2012

Rancho Guejito’s attorney again contacts CRM regarding CRM’s refusal to
comply with instructions to refrain from direct contact with Rancho Guejito and
informs CRM that he has been placed on a “blocked sender” list.

CRM responds by stating, “It seems to me that the management there has
enough problems already without pissing me off.”

Jan. 18, 2012

State and county authorities arrive at Rancho Guejito to investigate allegations of
neglect. “No evidence warranting a criminal investigation was found and no citations
were made, Sheriff’s Sgt. Bob Bishop said.”

Jan. 20, 2012

CRM e-mails Rancho Guejito directly and its attorney with his “final invoices.”

CRM threatens to conduct media interviews about alleged malfeasance at the Ranch,
and he again stated that he was “a lot better friend to [the Ranch] than an enemy.”

Jan. 31, 2012

Again refusing to accommodate the Ranch’s clear instructions to refrain from making
any contact with Rancho Guejito, CRM tells Rancho Guejito’s attorney, “You are
done with this process,” and states that the CRM “will be dealing with” Rancho
Guejito’s owners “exclusively.”

Feb. 3, 2012

CRM again e-mails Rancho Guejito’s owner directly, circumventing e-mail blocking
filters by sending his correspondence from different e-mail addresses.

Feb. 14, 2012

CRM is spotted at Rancho Guejito’s property taking photographs of Rancho
Guejito’s security and property.

Feb. 17, 2012

CRM arrives at the front gate with a male companion to retrieve “personal
property” he claimed was his and left on Rancho Guejito property. CRM takes
photos and videotapes the front gate. He is confrontational and combative with
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Rancho Guejito’s Experience with

the Board of Forestry’s Certified Rangeland Manager Program

Date

Description

security personnel.

Feb. 20, 2012

CRM arrives again at the front gate, again acting in a confrontational and
combative manner, again arriving with a male companion, and again taking
photographs and videotaping the property. CRM tells Rancho Guejito
employees “Oh, tell Octavio, Jack and Lige [Rancho Guejito employees] we are
not finished with them.”

Mar. 5, 2012

Rancho Guejito files petition for a workplace violence restraining order in State
Court.

Mar. 23, 2012

Superior Court issues temporary restraining order against CRM.

April 16, 2012

Superior Court issues three-year workplace violence restraining order against
CRM, finding that CRM “engaged in unlawful violence,” “made a credible
threat of violence,” and “demonstrated a history of alarming conduct, including
the making of threats, gaining access to gaining access to Rancho Guejito’s
property by deception, attempting to force his way into Rancho Guejito’s
offices, disregarding directives to have no contact with Rancho Guejito
personnel, changing e-mail addresses to avoid Rancho Guejito’s electronic
blocking of unwanted a-mails, and confrontations with Rancho Guejito’s
security officers.”

“The Court is satisfied that on each occasion, [the CRM] was needlessly aggressive
and confrontational.”

Mar. 11, 2013

Court of Appeal upholds the workplace violence restraining order on appeal.

“[The CRM] made actual threats, including telling employees that it would be
better ‘to have [him] as a friend than an enemy,’ and made an implied threat when
he said that management had enough problems ‘without pissing [him] off.’ These
statements, particularly when combined with [his] repeated contacting of
employees and his penchant for appearing on the Rancho Guejito property or just
outside of its boundaries despite knowing that he was not welcome, are sufficient to
constitute a credible threat of violence.”

“[Tlhere is ample evidence of [the CRM]’s vague and repeated threats to Rancho
Guejito employees.”

“The fact that the original threatening statement was vague, like the others, does
not mean that the statement could not induce reasonable fear for one’s safety in
those to whom it was directed. If anything, the fact that the threat left open what
[the CRM] might do to exact his revenge meant that employees could reasonably
fear the worst.”

Oct. 24,2013 | Rancho Guejito files a verified complaint with the State Board of Forestry and
Fire Protection, asking for an investigation into the CRM’s actions and
appropriate disciplinary recommendations.

Nov. 4, 2013 State Board notifies Rancho Guejito that it has referred the complaint to the Cal-Pac

CRM Certification Panel.
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Rancho Guejito’s Experience with

the Board of Forestry’s Certified Rangeland Manager Program

Date Description

Nov. 25,2013 | Cal-Pac  CRM Certification Panel holds a private meeting regarding
disciplinary/investigation process and overview of complaint.

Nov. 28,2013 | CRM submits an “informal response” to the complaint.

Dec. 5, 2013 CRM files a lawsuit against Rancho Guejito in federal district court alleging
breach of contract, common counts, and conversion.

Jan. 15-27, CRM in contact via e-mail with Cal-Pac members, including at least one member of

2014 the Certification Panel, with regard to arranging retirement party for fellow Cal-Pac
member.

Mar. 18,2014 | CRM submits a “formal response” to the complaint.

Mar. 25 — Members of the Cal-Pac Panel correspond over e-mail regarding the complaint.

Apr. 4,2014

Apr. 16,2014 | The Cal-Pac CRM Certification Panel holds an unnoticed, “closed session” telephone

conference call to discuss the merits of the complaint. In a 95-minute discussion, the
Panel determines that no discipline is warranted because “these activities were
outside the scope of such professional activities, and occurred after [the CRM] had
been dismissed by the ranch.”

The Panel appeared to ignore the fact that Rancho Guejito’s administrative complaint
contained evidence of the misuse of scientific data regarding rangeland management
— which is within the “scope of [CRM] professional activities” — in furtherance of
efforts to extort and harass Rancho Guejito. Furthermore, the CRM was free to
contact and curry favor with Panel members — and in fact, he did so — during the
period in which Rancho Guejito’s complaint was under consideration.

June 12, 2014

The State Board’s licensing examining committee holds a closed session meeting
regarding the complaint. Content of the discussion is unknown.

June 19, 2014

The State Board notifies Rancho Guejito that no action will be taken on the
complaint.

July 9, 2014 Rancho Guejito submits a petition for reconsideration to Executive Officer for the
State Board, George Gentry.

Aug. 6,2014 The State Board’s Executive Officer tells Rancho Guejito that no appeal is available.

Aug. §,2014 Rancho Guejito files in the Superior Court a lawsuit for judicial review of the

Board’s actions.

Mar. 17, 2015

CRM voluntarily dismisses his federal lawsuit with prejudice. CRM does not
receive any relief from the district court.

Oct. 30, 2015

Rancho Guejito prevails against Cal-Pac’s motion to dismiss the lawsuit as a
frivolous strategic lawsuit against public participation. The Court writes, “Since
plaintiff [Rancho Guejito] is not seeking monetary compensation, plaintiff is
assuming a financial burden disproportionate to its stake in the matter. Cal-Pac
argues this is not a public interest action because plaintiff clearly has an axe to
grind ... Regardless of plaintiff’s personal motivation, the [complaint] is directed to
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Rancho Guejito’s Experience with

the Board of Forestry’s Certified Rangeland Manager Program

Date

Description

the disciplinary process, and alleges defendants did not follow the law. Plaintift does
not specifically allege [the CRM] must be disciplined or the type of discipline that
should be imposed.”

March 14,
2016

The Court found that Rancho Guejito adequately alleged that certain “policies” of the
Board may be illegal “underground regulations” and held that this issue could
proceed for further litigation: “Because Policy Number 8 was apparently adopted by
the Board, this cause of action is appropriately directed against the Board.”

May 23, 2016

After reaching agreeable terms for settlement, Rancho Guejito voluntarily dismisses
its lawsuit against the State Board.

November
2016

Cal-Pac CRM Panel meeting scheduled to be at Resources Building in Sacramento.
The Panel “chooses” to comply with Bagley-Keene Open Meeting Act requirements.
Unclear whether Panel may avail itself of the privileges of the Open Meeting Act.
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APR 16 202
By: L. ARTHUR, Deputy

Superior Court of the State of California
County of San Diego, North County Division

RANCHO GUEJITO CORPORATION,) Case No. 37-2012-00051611-CU-PT-NC
Pelitioner,

V5. DECISION AFTER EVIDENTIARY HEARING
ON PETITION FOR WORKPLACE
VIOLENCE RESTRAINING ORDERS

KMITCHELL A. PERDUE, Respondent.

# On April 11, 2012, the Court conducted an evidentiary hearing on Rancho Guejito
ﬂ Corporation's petition for workplace viclence resiraining orders. The evidentiary hearing was
conducted in Depl. N-28, Judge Robert P. Dehiquist presiding. Petiioner Rancho Gusjito
Corporation was represented al the hearing by its counse!, Gregory C. Kane. Respondent
Mitche!l A. Perdue was present at the hearing, and was represenied by his counsel, Steven P.
McDonaid. At the hearing, the Court heard tastimony and received declarations and exhibits
into evidencs, At the conclusion of the hearing, the Court took the matter under submission.

The Coult has carefully considered the evidence presented at the hearing, snd Is now
prepared to render its decision.
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‘The Court has determined thal the legal requirements for issuance of a workplace
violence rastraining order have been salisfied in this case, and that a workplacs violence
resiraining order should Issue,

Tha relevant portion of Code of Civil Procedure section 527.8, subs. () provides: °if
the judge finds by clear and convincing evidence that the respondent engaged In uniawful
violence or mads & credible threat of violence, an Injunction shall issue prohibling further
uniawful violence or threats of violence.”

In this case, the Courl finds that respondent Mitchell Perdue {*Perdus”) engaged in
unlawful viclence. One act of unlawiul viclence occurred on Decembar 2, 2011, when Perdus
weant to the fenced-in property of Rancho Guejito Corporation ("Rancho Guefito”), obtained
entry to proparty by sublerfuge and then tried ta force his way Inside Rancho Guefio's offices.
(Declaration of Jacqueline Soto, attached to Petition for Workplace Violence Restraining
Ordars, fled March 5, 2012)

The Court further finds tha! Perdue made a credible threat of violence. “Credible threat
of violence® Is defined to include a “course of conduct that would place a reasonable person In
fear for his or her safety, or the safety of his or her immediate family, and that serves no
legitimate purpose.” Code of Civil Procadure section 527.8, subs. (b)(2). Course of conduct’
Is & patiem of conduct compased of a series of acts over a period of time, however short,
evidencing a continuity of purpose, Including foliowing or stalking an employes to or from the
place of work; enlering the workplacs; following an employee during hours of employment;
making telephone calls to an employee; or sending correspondenca to an employas by any
means, including, but not limited 19. the use of the public or private maits, interoffice mall, fax,
or computer e-mall.” Code of Civil Procadure saction §27.8, subs. (b)1).

Perdue wes previously en independent consultant for Rancho Guejitc. Perdue
provided professional rangeland management services to Rancho Guefito in 2008. He was
terminated as a consultant to Ranche Guejito Corporation sometime prior to 2011, Afier he
was terminated, he amanged a meeting with Rancho Guejito Chief Operating Officer Hank
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Rupp and Rupp's assistant, Sheryl Bamelt. The meeting was held at an ofi-site restaurant.
At the meeting, Perdue requested payment of more than $300,000 for services and work
product. (Perdue's prior services had been rendered under written agreements calling for
payments in the range of $4,000 to $12,000.) Rupp did not agrae to pay Perdus. Perdus
became very angry and made statements that were considered by Rupp and Bamnett to be
threatening. For exampie, Perdue sald words o the effect that *it would be a lot better if |
were your friend rather than your enemy.” When Rupp asked for clarification, Perdue said
words 1o the effect of "you'll see.” In the overall context of the circumstences, these
statements reasonably caused Rupp and Bamett to fear for their safely.

After the meeting, Perdue was directed by Rancho Gusjito to have no further contact
with Rancho Guejito personnel but instead to direct all further communications to Rancho
Guejito's oulside atlomey. Perdue did not follow this directive, He continued to contact
Rancho Guejito personnel by telephons, e-mail and in person. When Rancho Gusjiio biocked
emalls from Perdue's regular e-mail account, Perdue changed his e-mail sddress end
continued to send e-mall to Rancho Guejito personnel. .

It was in this eontaxt that Perdue went to the Rancho Guejito property on December 2,
2011. The property Is fenced and secured. Perdue parked his car out of sight behind some
vegetation and appl:oachad the driveway gate on foot. Using subterfuge, he persuaded a
Iftaﬁ member, Jacqueline Soto, to open the gata. Ha then walked onto the property. He was

mel by Soto outside of the office building. Soto did not know him. Perdue asked to sse
Bamelt. Soto moved foward the office building, and Perdue followad. Bamelt saw some of
these events from her window, and parilally opened the office door to identify Perdue to Soto
and to tell Perdue that she would not meet with him. Soto went Inside the building. Perdue
followed her, and according lo Soto, *tled fo force his way inside the offica® (Soto
Declaration &t paragraph 4) Howevar, Bamett managed to close and lock the door, Perdue
“ then left the property.
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Pardus retumed to Rancho Gusjito’s properly on two subsequent occasions to retrigva
cerisin itemse of persons! property that he claimed belonged to him. On both subsequent
occcaslons, confrontations between Perdue and Rancho Gusjilo’s security officers occurred.
At the hearing conducted on April 11, 2012, the parties presented significantly varying
varsions of these confrontations. The Court does not belleve it is necessary to determine the
exact sequence of svents in each of these confrontations. The Cour is satisfied that on eath
occasion, Perdue was needlessly aggressive and confrontational, In the context of the totality
of the cireumstances (including the meeting at the restauranl, Perdue's failure to honor
Rancho Gueljito's requests for Perdue to communicate only with Rancha Gusjiio's counseal,
and the confrontation at Rancho Guejito's offices on Dacember 2), Perdue's conduct would
be alamming to a reasonable person. His conduct “would place a reasonable person In fear
for his or her safety.” Code of Civil Procedure section 527.8, subs. (b}(2).

Tha Court has not summarized in this written decision all of the evidence presented at
the April 11, 2012 hearing. Instead, the Court has briefly summartzed enough of the evldenge
to iilustrate some of the reesons for the Court’s findings that Perdue engaged in uniawul
viclence and made & credible threat of violence, as thoss terms are defined by Code of Civil
Procedure section 527.8. '

Under controlling appellate authority, "CCP §527.8(]) must be read io include the
v requirement that tha petilioner show that great or ireparable harm Is iikely to occur absent the
injunction because the petitioner ia required to make such a showing under CCP §527.8(s) to
obtain a TRO." Califomia Judges Benchguide, Injunctions Prohibiting Civil Harassment and
f[wmmelpostsemndary School Violence §20.41 citing Scripps Health v. Marin (1999) 72
Cal.App.4™ 324, 334 -335. However, ‘(8] single threat of viclence may be sufficient to
establish a bimihood of future ham.” Id. citing Cily of San Jose v. Garbett (2010) 180
Cal.App.4™ 526, 542 ~ 543, :

In this case, the Court finds that great or irepareble ham is Hkely to occur in the
absence of a workplace violence restraining order because Perdus has demonstrated a
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history of alarming conduct, including the making of threats, gaining access to Rancho
Guelito's property by daception, attempting to force his way into Rancho Gusjito's offices,
disregarding directives to have no contact with Rancho Guejito personnel, changing e-mail
addresses fo avoid Rancho Guejito’s electronic blocking of unwanted e-mails, and
confrontations with Rancho Guelito's security officars. Under the totality of the circumsiances
of this case, it is reasonable to conclude thet there is a high likelihood of future harm if a
rastralning order is not issued.

The Court notes that Perdue's version of events is somewhat different from those of
the Rancho Guejilc witnesses. Neither side’s version of events is entirely credible in every
respect but, on balance, Perdue's version of events Is less credible than the Rancho Gusjite
witnesses, parlicularly es to the events of December 2, 2011, when Parduse gained accass to
Rancho Gusjito's property by subterfuge and then tried to force his way Into the Rancho
Guelito offices.

In opposing the issuance of a resiraining order, Perdue arguas that Rancho Guslilo
has sought the issuance of a restraining order in order o prevent Perdue from axerchiﬁg his
constitutionally-protected right of free speech and right to petition the govemment for redress
of grievances. it ls true that some of the actions taken by Perdue efier the October 2011
restaurant meeting are canstitutionally protecled activities. Mowevaer, the Court is not relying
on any of {hose aclivities as a basis for issuing the restraining order, and the restraining order
will have no impact on Perdue's constitutionally-prolected activities. Perdue Is free to talk to
the press; he is fres lo ct'mvey information to. govemmaental agencies; end he is free to petition

the government for redress. But he s not free to trespass onto Rancho Gugjito’s property or
Ito harass Rancho Guejito’s personnel.

i

m

i

]
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The Court will issue the Workplace Violence Restraining Order Afier Hearing on the
Judicial Council form.
DATED:_April 1€, ZoiL Vvbws [ Drbleppn—
Robert P, Dahiquist
Judge of the Superior Court
£-
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RANCHO GUEJITO CORPORATION, Respondent, v. MITCHELL A. PERDUE,
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NOTICE: NOT TO BE PUBLISHED IN OFFICIAL
REPORTS. CALIFORNIA RULES OF COURT, RULE
8.1115(a), PROHIBITS COURTS AND PARTIES
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CERTIFIED FOR PUBLICATION OR ORDERED
PUBLISHED, EXCEPT AS SPECIFIED BY RULE
8.1115(b). THIS OPINION HAS NOT BEEN
CERTIFIED FOR PUBLICATION OR ORDERED
PUBLISHED FOR THE PURPOSES OF RULE 8.1115.

PRIOR HISTORY: [*1]

APPEAL from orders of the Superior Court of San
Diego County, No. 37-2012-00051611-CU-PT-NC,
Robert P. Dahlquist, Judge.

DISPOSITION: Affirmed.

COUNSEL: The McDonald Firm, Stephen P. McDonald
and Tina J. Arciaga for Appellant.

Sheppard Mullin Richter & Hampton and Guylyn R.
Cummins for Respondent.

JUDGES: AARON, J.; NARES, Acting P. J., IRION, J.
concurred.

OPINION BY: AARON, J.

OPINION

L.
INTRODUCTION

Rancho Guejito Corporation (Rancho Guejito) filed a
petition seeking a workplace violence restraining order
against Mitchell A. Perdue after a series of incidents
involving Perdue after Rancho Guejito refused to pay
Perdue approximately $326,000 for services that he
claimed he had provided to Rancho Guejito. Prior to the
hearing on Rancho Guejito's petition for a permanent
workplace violence restraining order, Perdue filed a
special motion to strike under the anti-SLAPP (strategic
lawsuit against public participation) law. The trial court
denied the motion to strike, and proceeded to issue a
three-year workplace violence restraining order against
Perdue.

On appeal, Perdue contends that the trial court erred
in denying his anti-SLAPP motion, and further contends
that the trial court erred in issuing the workplace violence
restraining order. We [*2] conclude that Perdue has not
established reversible error, and, therefore, affirm the
orders of the trial court.

II.

FACTUAL AND PROCEDURAL BACKGROUND
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A. Factual background

Rancho Guejito is a 23,000-acre ranch in San Diego
County. In 2005 and 2006, Perdue provided rangeland
management services to Rancho Guejito pursuant to
written contracts. The contracts provided that Perdue
would be paid between $4,000 and $12,000 for his
services. Although the record is not clear, it appears that
Perdue may have continued to provide services to Rancho
Guejito without a written contract until he was terminated
as a consultant sometime in mid-2011.!

1 The parties dispute Perdue's involvement at
Rancho Guejito after the completion of the
original contracts.

In October 2011, Perdue asked for a meeting with
Rancho Guejito's chief operating officer and general
counsel, Hank Rupp. Rupp and his assistant, Sheryl
Barnett, agreed to meet with Perdue at a restaurant. At
that meeting, Perdue presented Rupp and Barnett with an
"invoice" for $326,000 for services and work that he
claimed to have provided to Rancho Guejito. When Rupp
would not agree to pay Perdue what Perdue was
demanding, Perdue became angry. At some [*3] point
Perdue said, "It would go a lot better for Rancho Guejito
if I was your friend rather than your enemy." When Rupp
asked Perdue what he meant by that statement, Perdue
responded, "You'll see." According to Barnett, during the
exchange, Perdue "got very red in the face and his jaw
started moving back and forth and his tone of [] voice
accelerated." Rupp could tell that Perdue was "really
angry" and described Perdue's demeanor as "seething."
Rupp interpreted Perdue's "You'll see" as a threat that
went beyond extortion.

After that meeting, Rancho Guejito hired an outside
attorney, Gregory C. Kane, to deal with Perdue. On
November 1, 2011, Rancho Guejito informed Perdue that
he was not to contact Rancho Guejito employees, but
instead, should have contact only with Kane.

Despite having been told to communicate only with
Kane, Perdue continued to contact Rancho Guejito
employees by telephone, e-mail, and in person
concerning his demands. For example, on November 17,
2011, Perdue sent an e-mail to Rupp asking when Rancho
Guejito would respond to his demands for payment.
Barnett responded to this e-mail by telling Perdue that he
was to direct his communications to Kane. Kane sent an
e-mail [*4] to Perdue the following day reminding

Perdue to communicate only with Kane and directing him
not to try to communicate with Rancho Guejito
employees. Kane informed Perdue that Perdue's e-mail
address was being put on a "'blocked sender list."

On December 2, 2011, Perdue went to the Rancho
Guejito property. The property is fenced and secured.
Perdue parked his car behind some vegetation, out of
sight of the offices, and approached the gate on foot.
Over an intercom Perdue told Jacqueline Soto, a Rancho
Guejito employee, that he had a delivery. Because Soto
did not know Perdue, he was able to get her to open the
gate. Perdue walked onto the property, and Soto met him
outside the office building. Perdue asked to see Barnett.
Soto started to walk toward the office building, and
Perdue followed her. Barnett looked out the window and
recognized Perdue. Barnett opened the office door just
slightly and told Soto that the man was Perdue. She also
informed Perdue that she would not meet with him.

Soto went into the office immediately, and Barnett
closed and locked the door. Perdue continued to talk to
Barnett through the door. She told him, "I'm not talking
to you or accepting anything from you." [*5] Perdue
asked for a pen, and Barnett repeated what she had just
said. Barnett knew that Perdue had been told not to
contact Rancho Guejito employees and was "unnerved"
by his appearance at the office. She was determined not
to open the door. Perdue stepped up onto the stoop and
"shoved something into the door." Barnett worried that he
was going to try to come into the office. Soto interpreted
Perdue's actions as "tr[ying] to force his way inside the
office." The envelope that Perdue left contained his "final
invoices."

Kane e-mailed Perdue that day to again direct him
not to make any efforts to contact Rancho Guejito
employees.

On December 13, 2011, Kane sent Perdue an e-mail
asking him questions about whether Perdue had been
hunting on the Rancho Guejito property over the past
four years. Perdue responded to Kane two days later.

On January 10, 2012, Perdue wrote a letter to
Theodate Coates, a director of Rancho Guejito who
works in New York. In the letter, Perdue acknowledged
that he had hired a helicopter to fly him over the ranch
property. Perdue threatened to report Rancho Guejito to
government authorities concerning some dead cattle that
he had seen on the ranch, as well as with respect [*6] to
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some grading that he had observed on the property. When
Kane found out about Perdue's letter, he e-mailed Perdue
yet again to inform him that his actions were
unacceptable and that he was going to be placed on the
"blocked sender list for Rancho Guejito personnel in
New York, as well. Kane also advised Perdue that if he
continued to engage in similar behavior, Rancho Guejito
would seek a restraining order against him. In response,
Perdue stated, "It seems to me that the management there
has enough problems already without pissing me off."

On January 20, 2012, Perdue sent an e-mail to Kane,
Rupp and other Rancho Guejito personnel in which he
again demanded payment and threatened to go to the
media with "all of the activities and actions that I have
observed on the ranch." Perdue sent this e-mail from a
different e-mail address, apparently in an effort to avoid
having his e-mail blocked.

On February 14, 2012, Rancho Guejito employees
noticed a white truck driving up the dirt road that led to
the entrance gate to Rancho Guejito. The employees
recognized Perdue as the driver. He was accompanied by
two men.2 The employees drove toward the main
entrance to see what Perdue was doing. [*7] Perdue
stopped the truck and one of the passengers began taking
photographs of the property. The employees believed that
Perdue was inspecting the mounted security cameras at
the entrance. Before the employees could make contact
with Perdue, he and the man who had been taking
photographs got back into the truck and left.

2 Perdue states that the men who accompanied
him were a journalist and a photographer.

Later in February, Perdue returned to the Rancho
Guejito property on prearranged visits, ostensibly to
retrieve certain personal items that he had left there.3 On
February 17, 2012, Rancho Guejito personnel placed the
items outside of the Rancho Guejito gate. Upon arriving,
Perdue asked the security personnel, ""Who are you?
What's your name?" The security personnel described
Perdue's demeanor as "confrontational and combative."
Perdue took photographs of the Rancho Guejito security
personnel. After hooking up a trailer to his truck, he
asked them, "'Do you have permits?" One employee
interpreted Perdue's question as asking whether they had
permits for their weapons. "[IJn an adversarial tone"
Perdue stated, ""You know this is a county road all the
way up to the double gates[.]" [*8] Perdue asked other
questions, but the security personnel continued to tell

Perdue that he was to direct his questions to Rancho
Guejito's attorney, as he had been told numerous times.
Perdue became "agitated and confrontational when he
was told to speak to the lawyer." Perdue left some of the
cages on the side of the road and said that he would
return on another day to retrieve them.

3 The items included "severely rusted" wire
cages and an "old boat trailer" that was also
rusted. Rupp stated at the hearing that his
understanding was that the items did not belong to
Perdue, but explained that "rather than escalate
the situation, I agreed to just put the property out
there."

4 One security guard testified that he noticed that
Perdue had a six- or seven-inch knife in his back
pocket on this day.

Perdue returned on February 20, 2012, accompanied
by another man, to retrieve the remainder of his personal
property.> Security personnel were near the front gate of
the property when Perdue arrived.® Perdue immediately
said, ""Hope you guys haven't been waiting too long."
The security personnel did not respond. Perdue then said,
"[T]ell Octavio, Jack and Lige we are not finished with
them." Perdue [*9] and his companion used cameras to
videotape and take photographs at the main gate,
including photographs of the security cameras and the
security personnel. At one point, Perdue walked up to the
gates and "removed a chain that was securing the gates."
One of the Rancho Guejito security employees replaced
the chain. Perdue then said, "'Don't touch me." The
security employee, who had not touched Perdue,
responded by saying, "'Don't touch me either."" Perdue
came within six inches of the employee's face. "[H]e was
grinding his teeth and his chin moved forward, and
pointing at [the security guard's] chest." Perdue's
demeanor was "'clearly combative." Perdue proceeded to
argue with the employee as to whether the road was a
county road or not. The employee had earlier called Rupp
to ask whether he should allow Perdue to drive past the
double gates. After Perdue began walking back to his
truck, Rupp responded by saying that the employee
should allow Perdue to go down the road "to prevent
further problems."” The employee told Perdue that Rupp
had said to let Perdue proceed past the gates, but Purdue
and his companion drove away.

5 Perdue identified his companion on this date as
Mark Larson. [*10] In a declaration, Larson
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states that he is "a freelance writer and farmer."

6 Security personnel observed that Perdue had a
knife in his right rear pocket on this occasion, as
well.

7 It appears from testimony during the hearing
that the road in question is a county road.
However, Rancho Guejito had been given
permission to place unlocked gates along the road.

B. Procedural history

Rancho Guejito filed a petition for a workplace
restraining order (the Petition) against Perdue on March
5, 2012. That day, the trial court issued a temporary
restraining order and set a hearing on the Petition for
March 23.

Perdue filed a response and opposition to the Petition
on March 22, one day prior to the hearing.

On March 23, the trial court continued the hearing to
April 11, and reissued the temporary restraining order
against Perdue.

On April 9, two days prior to the date of the hearing
on the Petition, Perdue filed a special motion to strike
under Code of Civil Procedure® section 425.16, the
anti-SLAPP law. He was not given a hearing date for the
motion at that time, and he did not serve the anti-SLAPP
motion on Rancho Guejito prior to the April 11 hearing.

8  Further statutory references are to the Code
[*11] of Civil Procedure unless otherwise
indicated.

The parties appeared for the hearing on the Petition
on April 11. The trial court determined that Perdue's
anti-SLAPP motion would have to be decided prior to the
court holding a hearing on the Petition. Rancho Guejito's
attorneys had not seen the motion until the date scheduled
for the hearing on the Petition. Counsel for Rancho
Guejito reviewed the anti-SLAPP motion during a recess,
and, because Perdue objected to the court maintaining the
temporary restraining order in effect if there was going to
be a further delay in the hearing on the Petition, elected
not to file a formal response to Perdue's anti-SLAPP
motion, and instead, orally opposed the motion.

The trial court denied Perdue's anti-SLAPP motion.
After denying the motion, the court heard witness
testimony concerning the Petition and took the matter

under submission. On April 16, 2012, the trial court
issued a statement of decision in which it made findings
of fact with respect to the Petition and issued a three-year
workplace violence restraining order against Perdue.

Perdue filed a timely appeal from the court's April 16
order.

1.

DISCUSSION

A. The anti-SLAPP motion

1. Legal [*12] standards

a. Legal standards regarding anti-SLAPP motions

"Whether section 425.16 applies, and whether the
plaintiff has shown a probability of prevailing, are both
questions we review independently on appeal." (Kashian
v. Harriman (2002) 98 Cal App.4th 892, 906; see also
HMS Capital, Inc. v. Lawyers Title Co. (2004) 118
Cal App.4th 204, 212 (HMS Capital) [orders granting
anti-SLAPP motions are reviewed de novo].)

Section 425.16, subdivision (b)(1) provides: "A cause
of action against a person arising from any act of that
person in furtherance of the person's right of petition or
free speech under the United States or California
Constitution in connection with a public issue shall be
subject to a special motion to strike, unless the court
determines that the plaintiff has established that there is a
probability that the plaintiff will prevail on the claim."

Resolution of a special motion to strike "requires the
court to engage in a two-step process. First, the court
decides whether the defendant has made a threshold
showing that the challenged cause of action is one arising
from protected activity. The moving defendant's burden
is to demonstrate that the act or acts of which the plaintiff
[*13] complains were taken 'in furtherance of the
[defendant]'s right of petition or free speech under the
United States or California Constitution in connection
with a public issue,' as defined in the statute. [Citation.] If
the court finds such a showing has been made, it then
determines whether the plaintiff has demonstrated a
probability of prevailing on the claim." (Equilon
Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th
53, 67 (Equilon).)

For purposes of an anti-SLAPP motion, "[t]he court
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considers the pleadings and evidence submitted by both
sides, but does not weigh credibility or compare the
weight of the evidence. Rather, the court's responsibility
is to accept as true the evidence favorable to the plaintiff .
..." (HMS Capital, supra, 118 Cal. App.4th at p. 212.) A
plaintiff "need only establish that his or her claim has
'minimal merit' [citation] to avoid being stricken as a
SLAPP. [Citation.]" (Soukup v. Law Offices of Herbert
Hafif (2006) 39 Cal.4th 260, 291.)

b. Legal standards related to a workplace violence
restraining order petition

Section 527.8 authorizes an employer to seek
restraining orders on behalf of its employees to prevent
threats or acts of violence in the [*14] workplace by
another employee or a third person. (Scripps Health v.
Marin (1999) 72 Cal. App.4th 324, 333-334 (Scripps
Health).) Subdivision (a) of section 527.8 provides:

"Any employer, whose employee has
suffered unlawful violence or a credible
threat of violence from any individual, that
can reasonably be construed to be carried
out or to have been carried out at the
workplace, may seek a temporary
restraining order and an injunction on
behalf of the employee and, at the
discretion of the court, any number of
other employees at the workplace, and, if
appropriate, other employees at other
workplaces of the employer."

Pursuant to the statute, "'[u]nlawful violence' is any
assault or battery, or stalking as prohibited in Section
646.9 of the Penal Code, but shall not include lawful acts
of self-defense or defense of others." (§ 527.8, subd.
(b)(7).) The statute defines "[c]redible threat of
violence' as "a knowing and willful statement or course
of conduct that would place a reasonable person in fear
for his or her safety, or the safety of his or her immediate
family, and that serves no legitimate purpose." (/d., subd.

(b)2).)

A "'[c]ourse of conduct™ is defined as "a pattern of
conduct [*15] composed of a series of acts over a period
of time, however short, evidencing a continuity of
purpose, including following or stalking an employee to
or from the place of work; entering the workplace;
following an employee during hours of employment;

making telephone calls to an employee; or sending
correspondence to an employee by any means, including,
but not limited to, the use of the public or private mails,
interoffice mail, facsimile, or computer email." (§ 527.8,
subd. (b)(1).)

In order to "obtain a permanent injunction under
section 527.8, subdivision (f), a plaintiff must establish
by clear and convincing evidence not only that a
defendant engaged in unlawful violence or made credible
threats of violence, but also that great or irreparable harm
would result to an employee if a prohibitory injunction
were not issued due to the reasonable probability
unlawful violence will occur in the future." (Scripps
Health, supra, 72 Cal. App.4th at p. 335.)

2. Analysis

a. The activity alleged in the Petition does not fall within
the protection of the statute

The threshold issue in ruling on an anti-SLAPP
motion is whether "the challenged cause of action is one
arising from protected activity." [*16] (Equilon
Enterprises, supra, 29 Cal.4th at p. 67.) A protected
activity is "any act" that is completed "in furtherance of
the person's right of petition or free speech under the
United States or California Constitution in connection
with a public issue . .. ." (§ 425.16, subd. (b)(1).)

A defendant can meet the burden of making a
threshold showing that a cause of action is one arising
from protected activity by demonstrating that the act
underlying the plaintiff's cause of action falls within one
of the four categories identified in section 425.16,
subdivision (e). (City of Cotati v. Cashman (2002) 29
Cal 4th 69, 78.) Among the protected activities identified
in subdivision (e) of section 425.16 are: "(1) any written
or oral statement or writing made before a legislative,
executive, or judicial proceeding, or any other official
proceeding authorized by law, (2) any written or oral
statement or writing made in connection with an issue
under consideration or review by a legislative, executive,
or judicial body, or any other official proceeding
authorized by law, (3) any written or oral statement or
writing made in a place open to the public or a public
forum in connection with an issue [*17] of public
interest, or (4) any other conduct in furtherance of the
exercise of the constitutional right of petition or the
constitutional right of free speech in connection with a
public issue or an issue of public interest."
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"The anti-SLAPP statute's definitional focus is not
the form of the plaintiff's cause of action but, rather, the
defendant's activity that gives rise to his or her asserted
liability--and whether that activity constitutes protected
speech or petitioning." (Navellier v. Sletten (2002) 29
Cal.4th 82, 92.)

"[W]here a cause of action alleges both protected
and unprotected activity, the cause of action will be
subject to section 425.16 unless the protected conduct is
"merely incidental" to the unprotected conduct [citations]
...."[Citation.] '[1]t is the principal thrust or gravamen of
the plaintiff's cause of action that determines whether the
anti-SLAP[P] statute applies.' [Citation.] ""[A] plaintiff
cannot frustrate the purposes of the SLAPP statute
through a pleading tactic of combining allegations of
protected and nonprotected activity under the label of one
'cause of action." [Citation.] Conversely, a defendant in
an ordinary private dispute cannot take advantage [*18]
of the anti-SLAPP statute simply because the complaint
contains some references to speech or petitioning activity
by the defendant. [Citation.]' [Citation.]" (Raining Data
Corp. v. Barrenechea (2009) 175 Cal App.4th 1363, 1369
(Raining Data).) "[1]t is the principal thrust or gravamen
of the plaintiff's cause of action that determines whether
the anti-SLAPP statute applies [citation], and when the
allegations referring to arguably protected activity are
only incidental to a cause of action based essentially on
nonprotected activity, collateral allusions to protected
activity should not subject the cause of action to the
anti-SLAPP statute.' [Citation.]" (Ibid.)

The trial court did not err by denying the anti-SLAPP
motion because the gravamen of the Petition does not
arise from protected activity. The Petition for the
workplace restraining order described various conduct in
which Perdue had engaged. Among the conduct identified
was the following:

(1) That the situation began when
Perdue claimed that he was owned money
for services he had provided to Rancho
Guejito and he was not paid immediately;

(2) That Perdue had told Rupp and
Barnett that "[i]Jt would be a lot better for
you (RANCHO) [*19] to have me as a
friend than an enemy"";

(3) That Perdue continued to try to
communicate with Rancho Guejito

employees about the payments through
e-mails, despite having been informed on
November 1 and reminded on November
17, 2011, that he was to not to attempt to
communicate with Rancho  Guejito
employees and was to communicate only
with Rancho Guejito's attorney, Gregory
Kane;

(4) That Perdue did not heed this
admonition, and on November 18, 2011,
Kane informed Perdue that his e-mail
address would be placed on the "'blocked
sender' list of all RANCHO employees to
prevent him from bothering them";

(5) That on December 2, 2011, Perdue
used subterfuge by claiming to be a
delivery person in order to gain access to
the property, and thereafter followed an
employee to the Rancho Guejito offices
and attempted to follow her inside. Perdue
"tried to force himself into the office," but
the employees refused to allow him to
enter or to accept anything from him.
Perdue was again told that he would have
to contact the attorney, Gregory Kane,
concerning any business that Perdue had
with Rancho Guejito;

(6) That on January 10, 2012, Perdue
sent a letter and e-mail message to Rancho
Guejito personnel, [*20] despite having
been told not to do so. Perdue admitted
that he had hired a helicopter to fly over
the property to investigate the cattle so
that he "could report [Rancho Guejito] to
the  authorities."  Perdue  attached
photographs of dead cows;

(7) That on January 13, 2012, Perdue
exchanged e-mail messages with Kane
regarding Perdue's repeated attempts to
contact Rancho Guejito personnel. Perdue
stated that Rancho Guejito "has enough
problems without pissing me . . . off™;

(8) That on or around January 20,
2012, Perdue began using a new e-mail
address in order to continue to
communicate with Rancho Guejito

Page 6
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personnel, in an apparent attempt to
circumvent his having been placed on the
"blocked sender list";

(9) That on January 31, 2012, Perdue
sent an e-mail to Kane stating that Kane
was not to contact Perdue anymore;

(10) That on February 9, 2012, Coates
and Peter Bozzo sent Perdue a letter via
certified mail insisting that he stop
contacting Rancho Guejito personnel and
instead communicate only with Kane;

(11) That on February 14, 2012,
Perdue and two other men were seen by
Rancho Guejito employees driving up the
dirt road leading to the main gate of
Rancho Guejito. The employees drove
toward [*21] the area, but Perdue turned
the truck around and headed toward the
exit. Once near the main entrance to the
property, Perdue stopped the truck and one
of the passengers began taking
photographs of the property, including the
security cameras on the property;

(12) That on February 17, 2012,
Perdue was aggressive and confrontational
with ranch security personnel when he
arrived at a prearranged appointment to
retrieve some of his personal property,
which personnel had placed outside of the
Rancho Guejito gate. Perdue took
photographs of Rancho Guejito security
personnel, and, after hooking a trailer up
to his truck, asked them, "'Do you have
permits?"  One employee interpreted
Perdue's question as asking whether they
had permits for their holstered weapons.
Perdue then stated, "'You know this is a
county road all the way up to the double
gates[.]" Perdue asked other questions,
but the security personnel continued to tell
Perdue that he was to direct his questions
to Rancho Guejito's attorney, as he had
been told numerous times;

(13) That on February 20, 2012,
Perdue arrived with another man to
retrieve the remainder of his personal

property. Perdue said to security
personnel, "[TJell [*22] Octavio, Jack
and Lige, that we are not finished with
them." Perdue and his companion used
cameras to videotape and take
photographs at the main gate, including
taking photographs of the security cameras
and the security personnel. Perdue's
demeanor was "'clearly combative''; and

(14) That on February 23, 2012, a
Rancho Guejito employee observed a red
helicopter flying over the Rancho Guejito
property. The red helicopter looked similar
to the red helicopter that Perdue had
admitted using when he flew over the
property before and took photographs of
the dead cattle.

Perdue contends that the Petition alleges a cause of
action arising from protected activity because all of the
acts underlying the Petition fall into one of two of the
four categories identified as protected activities under
section 425.16, subdivision (e)--i.e., "written or oral
statement[s] or writing made in a place open to the public
or a public forum in connection with an issue of public
interest," or "other conduct in furtherance of the exercise
of the constitutional right of petition or the constitution
right of free speech in connection with a public issue or
an issue of public interest." Perdue suggests that Rancho
[*23] Guejito's Petition sought to restrain him from flying
"over or near the property' in an attempt to prevent him
from being able to "report[] Rancho Guejito's activities to
government authorities." Perdue further contends that the
"public interest" component of subdivisions (e)(3) and
(e)(4) of section 425.16 is met because "[t]here is a strong
public interest in the Rancho Guejito property," which he
asserts is evidenced by "the multitude of media articles
about Rancho Guejito and community involvement
concerning the preservation of Rancho Guejito's land."
According to Perdue, a number of the events about which
Rancho Guejito complained in its Petition involve him
taking photographs or video, bringing reporters to take
photographs, or asking about a public county road
adjacent to the property. Perdue claims that all of these
things constitute activities performed in accordance with
his First Amendment rights, in that he was documenting
activities of public interest, such as the preservation of
environmentally sensitive habitats.

m
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Although there are some activities alleged in the
Petition that arguably involve conduct that may implicate
Perdue's First Amendment rights, such as the taking
[*24] of video or photographs from public locations,
including from public air space, the description of
Perdue's conduct that Rancho Guejito raises in its Petition
illustrates that the principal thrust or gravamen of
Rancho Guejito's Petition seeking a workplace violence
restraining order is nonprotected activity, particularly
Perdue's harassing behavior toward Rancho Guejito
personnel about being paid, as well as his threatening
comments and behavior, including an instance in which
he used subterfuge to gain access to the Rancho Guejito
property. Perdue repeatedly contacted Rancho Guejito
personnel despite having been directed numerous times to
communicate solely with Rancho Guejito's attorney. It is
this conduct that forms the thrust of Rancho Guejito's
Petition to enjoin Perdue from further harassment.”

9  Perdue does not argue that his conduct in
repeatedly communicating with Rancho Guejito
personnel despite being asked to communicate
only through its attorney, or his conduct in
making  threatening comments, displaying
aggressive behavior to those personnel, and using
subterfuge to enter the property was "protected
activity" for purposes of the first prong of the
anti-SLAPP analysis, thereby [*25] conceding
that it was not.

We conclude that the potentially protected conduct
mentioned in the Petition is "only incidental to [the]
cause of action based essentially on nonprotected
activity.! [Citation.]" (Raining Data, supra, 175
Cal App.4th at p. 1369.) Despite Perdue's suggestion that
the "majority of"' the acts alleged in support of the
Petition "involved Perdue taking photographs or
videotaping Rancho Guejito from public property or
airspace, taking reporters near Rancho Guejito, or asking
about a public county road that was gated by Rancho
Guejito personnel,” a review of the allegations about
Perdue's conduct that are identified in the Petition
demonstrates that of the 14 different incidents raised,
only four even mention such activities (the February 14,
February 17, February 20, and February 23, 2012
incidents). Further, even with respect to these particular
incidents, with the exception of the February 23 incident,
it is clear that the conduct about which Rancho Guejito is
complaining is Perdue's repeated appearances at the
Rancho Guejito property and his confrontations with

Rancho Guejito staff. The brief references to the fact that
someone, either Perdue himself, or someone [*26] he
brought with him, was photographing or video recording,
are mentioned only to provide context regarding the
interactions, and do not form the crux of Rancho
Gugjito's complaints about Perdue's behavior. There is
nothing in the Petition that would suggest that Rancho
Guejito was attempting to prevent Perdue from talking to
the press, informing governmental agencies of concerns
that he might have regarding the Rancho Guejito
property, or engaging in other protected activities.
Although the allegations concerning the February 23,
2012 incident referred to a possible sighting of Perdue
using a helicopter to fly over the Rancho Guejito
property, which arguably constitutes nonexpressive
conduct to facilitate Perdue's exercise of free speech
protected by the constitution, this conduct clearly did not
form the crux of Rancho Guejito's Petition and instead, is
merely incidental to the overall thrust of the Petition.
Contrary to Perdue's portrayal of the dispute between him
and Rancho Guejito as one with broader public
implications, it is, at its core, an "ordinary private
dispute" (Raining Data, supra, 175 Cal App.4th at p.
1369) between these parties. The fact that the Petition
contains [*27] some references to potentially protected
speech or petitioning activity by Perdue is insufficient to
allow Perdue to take advantage of the anti-SLAPP
statute.!0

10 This determination is bolstered by the fact
that, as the trial court noted, the restraining order
issued against Perdue does not affect his First
Amendment rights. We agree with the trial court's
conclusion that the restraining order "will have no
impact on Perdue's constitutionally-protected
activities." As the trial court accurately describes,
"Perdue is free to talk to the press; he is free to
convey information to governmental agencies;
and he is free to petition the government for
redress. But he is not free to trespass onto Rancho
Guejito's property or to harass Rancho Guejito's
personnel.”

b. Rancho Guejito demonstrated a probability of
prevailing on the merits

"[I]n order to establish the requisite probability of
prevailing (§ 425.16, subd. (b)(1)), the plaintiff need only
have ''stated and substantiated a legally sufficient
claim." [Citation.]" (Navellier, supra, 29 Cal.4th at p. 88
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.) "'[T]he plaintiff "must demonstrate that the complaint
is both legally sufficient and supported by a sufficient
prima facie showing [*28] of facts to sustain a favorable
judgment if the evidence submitted by the plaintiff is
credited." [Citation.]" (/d. at pp. 88-89.)

The showing required for purposes of overcoming an
anti-SLAPP motion is only that the claim being made is
one of "minimal merit." (Navellier, supra, 29 Cal 4th at
p. 93.) Rancho Guejito met that standard by presenting
evidence in support of its Petition, in the form of
declarations supporting the allegations of the Petition,
that Perdue conveyed a credible threat of violence to
Rancho Guejito employees at their workplace, and that
irreparable harm would result to an employee if a
prohibitory injunction did not issue because there was a
probability that Perdue would engage in unlawful
violence in the future. (See Scripps Health, supra, 72
Cal.App.4th at p. 355.)

In the Petition, Rancho Guejito set forth a number of
allegations demonstrating that Perdue conveyed a
credible threat of violence to employees at their
workplace, and supported those allegations with
declarations from the employees. Again, under the
statute, a "'[c]redible threat of violence™ is "a knowing
and willful statement or course of conduct that would
place a reasonable person in fear for [*29] his or her
safety, or the safety of his or her immediate family, and
that serves no legitimate purpose." (§ 527.8, subd. (b)(2).)
Rancho Guejito presented evidence that after Rancho
Guejito refused to pay Perdue's "invoices," he told one of
Rancho Guejito's employees, "It would be better for you
(Rancho Guejito) to have me as a friend than an enemy."'
Rancho Guejito also presented evidence that after making
this statement, and after being told numerous times not to
contact Rancho Guejito employees directly, Perdue
repeatedly e-mailed Rancho Guejito staff, asking about
the payment that he claimed he was owed. The
declarations that Rancho Guejito submitted further
demonstrated that Perdue continued this harassing
conduct when he appeared at a restricted access gate on
the Rancho Guejito property, presenting himself as
someone with a delivery, but not identifying himself. He
gained access to the property using this ruse, and
followed an employee to the office door. After this event,
Perdue wrote in an e-mail to Kane, "It seems to me that
the management there has enough problems already
without pissing me off."

m

Perdue's course of conduct as outlined in Rancho
Guejito's  Petition and supported [*30] by the
declarations was sufficient to place a reasonable person in
fear for his or her safety. Perdue made actual threats,
including telling employees that it would be better "to
have [him] as a friend than an enemy,” and made an
implied threat when he said that management had enough
problems "without pissing [him] off." These statements,
particularly when combined with Perdue's repeated
contacting of employees and his penchant for appearing
on the Rancho Guejito property or just outside of its
boundaries despite knowing that he was not welcome, are
sufficient to constitute a credible threat of violence.

Perdue cites to the California Judges Benchguide 20:
Injunctions  Prohibiting  Civil Harassment and
Workplace/Postsecondary  School Violence (2012),
section 20.69, pages 20-41, to posit that his conduct in
this matter did not amount to a "credible threat of
violence" and instead constituted activities with a
legitimate purpose. He quotes the following passage:
"The conduct about which the petitioner complains must
serve no legitimate purpose in order to constitute civil
harassment. If the petitioner admits to owing money to
the respondent, then it is not civil harassment for the
respondent [*31] to call the petitioner on a reasonably
consistent basis to ask when the petitioner will satisfy this
debt." Perdue fails to acknowledge two important
distinctions regarding what the Petition alleged happened
here. First, the conduct about which Rancho Guejito
complained went beyond mere calling on a "reasonably
consistent basis" to ask for satisfaction. It included
actually threatening, and repeatedly contacting, various
employees after having been told to communicate with
only one individual regarding his claim. Second, Rancho
Gugjito did not admit to owing Perdue money, and, in
fact, disputed the validity of his claim for $326,000.

The escalating nature of Perdue's conduct, including
his aggressive and combative interactions with Rancho
Guegjito security personnel after he had made threatening
statements and continued to contact other employees,
demonstrated a reasonable probability that Perdue would
continue to engage in this type of conduct, and would
engage in additional threatening and violent behavior if
not restrained from doing so.

B. The trial court did not err in issuing the workplace
violence restraining order

Perdue contends that the trial court erred in granting
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Rancho Guejito's [*32] Petition and issuing a restraining
order against him.

1. Legal standards

As set forth in part III.A.1.b., ante, in order for an
employer to "obtain a permanent injunction under section
527.8, subdivision (f), a plaintiff must establish by clear
and convincing evidence" both "that a defendant engaged
in unlawful violence or made credible threats of
violence," and "that great or irreparable harm would
result to an employee if a prohibitory injunction were not
issued due to the reasonable probability unlawful
violence will occur in the future." (Scripps Health, supra,
72 Cal. App.4th at p. 335.)

"On appeal . . . we review an injunction issued under
section 527.8 to determine whether the necessary factual
findings are supported by substantial evidence. [Citation.]
Accordingly, we resolve all factual conflicts and
questions of credibility in favor of the prevailing party,
and draw all reasonable inferences in support of the trial
court's findings." (City of San Jose v. Garbett (2010) 190
Cal App.4th 526, 538.) We affirm a judgment if it is
supported by substantial evidence, even though
substantial evidence to the contrary exists and would
have supported a different result. (Howard v. Owens
Corning (1999) 72 Cal App.4th 621, 631.) [*33] ™ The
sufficiency of evidence to establish a given fact, where
the law requires proof of the fact to be clear and
convincing, is primarily a question for the trial court to
determine, and if there is substantial evidence to support
its conclusion, the determination is not open to review on
appeal.' [Citations.]" (Crail v. Blakely (1973) 8 Cal.3d
744, 750.)

In addition, the trial court's exercise of its discretion
to grant injunctive relief "will not be disturbed on appeal
absent a showing of a clear abuse of discretion.
[Citation.]" (Shapiro v. San Diego City Council (2002) 96
Cal App.4th 904, 912.)

2. Analysis
a. Rancho Guejito's motion to strike

As an initial matter, we must address Rancho
Guejito's motion to strike certain portions of Perdue's
opening brief on appeal. After Perdue filed his opening
brief, Rancho Guejito filed a motion to strike references
in Perdue's appellate brief to a security video recording

that captured some of the December 2, 2011 incident in
which Perdue used subterfuge to gain entry to the Rancho
Guejito property. Rancho Guejito argues that the trial
court did not view this particular recording, that this
recording was not admitted in evidence in the trial [*34]
court, and that the recording is therefore not part of the
appellate record on review. Rancho Guejito also moved
to strike the references in Perdue's briefing regarding
"alleged 'illegal' road grading" because this court denied
Perdue's request to take judicial notice of certain
documents purporting to relate to violations and/or
warnings various governmental agencies issued to
Rancho Guejito

The parties dispute whether the video recording on
which Perdue relies is part of the appellate record. Our
review of the record and the papers filed by the parties
with respect to Rancho Guejito's motion to strike reveals
the following relevant background: The recording in
question is apparently one of five videos that existed on a
single "thumb drive," two of which Rancho Guejito's
attorney sought to admit as evidence at the hearing.
Perdue's attorney apparently had not received the copy of
the videos that Rancho Guejito had served on him prior to
the hearing, and he objected to the introduction of any of
the video recordings on the thumb drive. During a break,
Perdue's attorney was given the video recordings that
Rancho Guejito was offering to watch. After the break,
Perdue's attorney no longer [*35] objected to Rancho
Guegjito offering, and the court admitting, the two videos
at issue. The court reviewed the two videos during the
evidentiary hearing. The entire thumb drive was lodged
as "Exhibit C."

At some point after the April 11 hearing, the thumb
drive was lost. Neither the parties nor the court were able
to locate it. In the process of having an identical thumb
drive marked as Exhibit C, it became clear that there
were five separate videos on the thumb drive, that
Rancho Guejito had offered only two of the five videos in
evidence, that the trial court had reviewed only these two
videos, and that those two videos were the only videos on
the thumb drive that had been admitted in evidence. The
record thus establishes that there was no ruling regarding
the admissibility of the other three videos because they
were not offered as evidence. The record does not
establish why Perdue did not seek to have the video on
which he relies in his appellate brief introduced as
evidence, particularly in view of the fact that he
maintains that it supports his position with respect to the
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evidence underlying the workplace violence restraining
order.!!

11 Perdue seems to suggest that Rancho
Guejito's [*36] attorney somehow concealed the
existence of the video from him and from the
court: "[A]nother video . . . , which was on the
memory stick but was not identified by Rancho
Guejito to the Trial Court or to Perdue, clearly
shows . . . ." However, there is no allegation that
there was any discovery violation, nor does
Perdue explain why he did not attempt to discover
whether additional video recordings of the event
in question existed.

Perdue argues that because the entire thumb drive
was lodged as Exhibit C, all of the videos on Exhibit C
are a part of the record on appeal. Absent certain
exceptions not relevant here, "all exhibits admitted in
evidence, refused, or lodged are deemed part of the
record." (Cal. Rules of Court, rule 8.122(a)(3).)
However, we conclude that the California Rules of Court,
rule 8.122 was not intended to encompass items
collectively placed in a digital "container" but never
independently offered in evidence, or even mentioned, at
the evidentiary hearing to be considered part of the
appellate record. For this reason, we agree with Rancho
Gugjito that the specific video to which Perdue refers is
not part of the record on appeal. We therefore grant
Rancho Guejito's [*37] motion to strike Perdue's
references to this video.12

12 Even if we were to consider the video on
appeal, we would conclude that it simply does not
assist Perdue in the manner he believes it does.
The video in question is a silent video that shows
Perdue following Soto to the office door, walking
directly up to the door, standing on the stoop, and
after a period of time, walking away. In the
context of all of the evidence presented with
respect to Perdue's pattern of threatening and
harassing behavior, the content of this video does
not exonerate Perdue and establish that Perdue
was in some way prejudiced by the trial court not
viewing the video. Rather, the video confirms that
Perdue gained access to the property despite
having been told multiple times not to contact
Rancho Guejito employees and to communicate
only with Kane. The employees interpreted this
behavior, itself, as threatening and frightening,

and were worried that Perdue might injure them.
We are convinced that the trial court would not
have reached a different conclusion if it had
viewed the additional video of the December 2,
2011 incident.

With respect to Rancho Guejito's motion to strike the
references in Perdue's briefing [*38] regarding "alleged
'illegal' road grading," we deny the motion. The
documents of which Perdue wanted this court to take
judicial notice are government documents relating to
notices of violations and/or warnings purportedly issued
by government agencies to Rancho Guejito related to
road grading on the property, waste discharge violations,
and unauthorized discharge of fill material. Our decision
to not take judicial notice of these documents does not
mean that there is nothing in the record pertaining to
Perdue's allegations of improper road grading. Perdue
testified regarding viewing this grading and his concern
that the grading had been performed without being
properly permitted.

b. There is substantial evidence to support the trial
court's determination that Perdue made credible threats
of violence

Perdue contends that there is insufficient evidence
that he committed "unlawful violence." Perdue asserts
that the trial court found that on December 2, 2011, he
committed an act of "unlawful violence" when he arrived
at the property and gained entrance through the gate by
using subterfuge. Perdue makes much of the fact that the
trial court appeared to rely on Soto's declaration in
concluding [*39] that Perdue "tried to force his way
inside Rancho Guejito's offices," and complains that
Soto's declaration is contradicted by Perdue's testimony,
as well as by Barnett's testimony.

What Perdue fails to acknowledge is that the statute
requires that the respondent have engaged in "unlawful
violence" or "a credible threat of violence" in order for a
workplace violence restraining order to issue. By
focusing on only the "unlawful violence" aspect, Perdue
ignores the significant and substantial evidence that his
conduct amounted to a "credible threat of violence," as
the trial court found. Perdue's conduct in arriving at
Rancho Guejito on December 2, 2011, coming to the gate
on foot after hiding his car, failing to identify himself,
and attempting to see Barnett, all after having been told
multiple times by that point that he was not to have any
contact with any Rancho Guejito employees, was itself
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threatening and harassing behavior, irrespective of
whether he ultimately made any physical attempt to force
his way through the office door.

Again, the statute defines "[c]redible threat of
violence" as "a knowing and willful statement or course
of conduct that would place a reasonable person [*40] in
fear for his or her safety, or the safety of his or her
immediate family, and that serves no legitimate purpose."
(§ 527.8, subd. (b)(2).) Perdue suggests at various points
in his briefing that he had a "legitimate purpose" for
virtually all of his conduct. For example, he contends that
the purpose of two of his visits to Rancho Guejito was to
retrieve his personal property, and that his flying in a
helicopter over the property was a constitutionally
protected act, as was his bringing journalists and/or
photographers to the property. Perdue also contends that
he was simply attempting to "get payment on his
invoices," which, he asserts, is a "legitimate purpose." As
we have already explained, Perdue's repeated and
harassing attempts to get Rancho Guejito personnel to
pay him the $326,000 that he was demanding (despite the
absence of any contract between the parties, oral or
written, to support such a claim), cannot be considered to
have been done for a "legitimate purpose."

Perdue failed to comply with Rancho Guejito's
reasonable request that he communicate only with Kane
about the matter, and ignored that request numerous
times. Further, his "requests" for payment went beyond
simply [*41] asking to be paid. Instead, Perdue made
various threats in his demands for payment. Such conduct
cannot reasonably be considered "legitimate." Perdue
presumes that his demand for payment was valid, and
concludes that his demands for payment were therefore
legitimate. However, Rancho Guejito has always disputed
Perdue's "invoices." In this context, Perdue's repeated
harassment of Rancho Guejito employees about being
paid on the disputed invoices cannot be considered to
have been legitimate.

Further, there is ample evidence of Perdue's vague
and repeated threats to Rancho Guejito employees.
Rancho Guejito witnesses Rupp and Barnett stated that at
the October 2011 meeting, Perdue said, "It would go a
lot better for Rancho Guejito if I was your friend rather
than your enemy," and that when asked what he meant
by that, he responded, "'You'll see." The trial court
determined that these statements "reasonably caused
Rupp and Barnett to fear for their safety." Given this

evidence, the trial court's conclusion that Perdue made a
credible threat of violence is wholly reasonable. Further,
Perdue later made another indirect and vague threat when
he told Kane that Rancho Guejito "has enough problems
[*42] already without pissing me off." Other Rancho
Guejito employees said that Perdue asked them to "'[t]ell
Octavio, Jack and Lige, that we are not finished with
them." These statements, together with Perdue's repeated
appearances at the Rancho Guejito property, constitute
substantial evidence that Perdue engaged in a course of
conduct that constituted a credible threat of violence. A
reasonable person would find this behavior troubling and
cause for fear.

There is clearly substantial evidence to support the
trial court's findings that Perdue engaged in a pattern of
conduct that amounted to credible threats of violence,
justifying the trial court's issuance of the workplace
violence restraining order.

c. The trial court did not err in considering the threat
that Perdue made at a restaurant

Perdue suggests that the trial court improperly
considered the threat that Perdue made to Rupp and
Barnett at an off-site restaurant in October 2011. He
contends that this statement is insufficient to support a
finding of a credible threat of violence, and that the trial
court should not have considered the statement in its
analysis, because (a) it was not a threat made at the
workplace, (b) it was not [*43] a threat of "violence,"
and (c) Perdue had a legitimate purpose, in that he was
"[s]eeking to get paid for work performed . . . ." These
arguments are meritless.

First, a threat need not be made at the workplace in
order for it to be considered in determining whether a
workplace violence restraining order should issue. A
court must conclude that the threat of violence "can
reasonably be construed to be carried out or to have been
carried out at the workplace" (§ 527.8, subd. (a), italics
added). It is therefore not an issue that the threat was
made at an off-site restaurant. The critical question is
whether there is substantial evidence to support the
court's conclusion that Perdue made a threat that could
reasonably be construed to be carried out at the
workplace. (See City of Los Angeles v. Animal Defense
League (2006) 135 Cal.App.4th 606, 625-626 [because
offensive  internet  postings contained protected
employee's home address but not office address, postings
could not "reasonably be construed as threats to be
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carried out at the workplace"].)

Second, this threat could reasonably be construed as
a threat of "violence," particularly given Perdue's conduct
during the relevant time period. [*44] Perdue suggests
that it was not a threat against anyone's safety. However,
the victims of the threat, and the court, disagreed. The
statement, ""You'll see" when Perdue was asked what he
meant when he said, "'It would go a lot better for Rancho
Guejito if | was your friend rather than your enemy," was
particularly frightening to Rancho Guejito employees.
After making these statements, Perdue went on to behave
in a harassing manner, repeatedly contacting employees,
attempting to enter the property, and engaging in
confrontational behavior. Given his multiple ambiguous
threats and his unusual conduct, employees were
justifiably concerned about how far Perdue would take
his harassing behavior. The fact that the original
threatening statement was vague, like the others, does not
mean that the statement could not induce reasonable fear
for one's safety in those to whom it was directed. If
anything, the fact that the threat left open what Perdue
might do to exact his revenge meant that employees
could reasonably fear the worst.

Finally, Perdue's suggestion that he had a "legitimate
purpose" in making this threat is unpersuasive. Even if
we were to assume that Perdue made the statement in
[*45] an attempt to obtain payment for a legitimate debt,
there is simply no legitimate purpose in making this type
of threat to one who refuses to pay the debt.!3

13 As should be clear by this point, we do not
mean to suggest in any way that Rancho Guejito
has conceded that it owes Perdue any of the
money he was demanding.

d. There is substantial evidence to support the trial
court's determination that great or irrevocable harm is
likely to occur in the future

Perdue contends that there is insufficient evidence to
support the trial court's finding that there is a likelihood
of future harm. Perdue argues that because there is no
evidence that he has committed wrongful acts in the past,
there can be no evidence that he is likely to commit such
acts in the future. Perdue's argument is based on the
premise that he did nothing wrong in any of the actions
he directed at Rancho Guejito employees. However, as
we have concluded, there is abundant evidence to support
the court's findings that Perdue's past conduct amounted

to a credible threat of violence.

Perdue compares this situation with the situation
addressed in Scripps Health, supra, 72 Cal.App.4th 324.
The injunction issued by the trial court [*46] in Scripps
Health arose from a tension-filled meeting between a
hospital administrator and Marin, a patient's son. When
the administrator insisted that they needed to discuss
Marin's mother and stood in front of the door, blocking
Marin's exit from the meeting room, Marin pulled the
door open, causing it to hit the administrator and push her
into the wall. (Id. at p. 328.) After this single violent act,
two significant things occurred. First, Marin's mother
transferred her health insurance and thus was unlikely to
return to the facility where her son's violent act occurred.
(1d. at p. 336.) In addition, Marin had agreed to stay away
from the hospital, and had fulfilled this promise during
the two-month time period between when the temporary
restraining order was vacated and the hearing on a
permanent injunction was held. (/bid.) Based on these
facts, the appellate court found insufficient evidence that
Marin would repeat any violent conduct against
employees at Scripps and therefore concluded that a
workplace violence restraining order should not have
been issued against him. (/bid.)

Perdue, by contrast, repeatedly communicated with
Rancho Guejito employees and appeared on or near the
[*47] property on multiple occasions. Further, unlike
Marin, who had engaged in a single incident of violence
but had no history of threatening conduct, Perdue
engaged in a series of harassing and threatening conduct
over a period of months. "'[Clontext is critical in a true
threats case and history can give meaning to the medium.'
[Citations.]" (Huntingdon Life Sciences, Inc. v. Stop
Huntingdon Animal Cruelty USA, Inc. (2005) 129
Cal.App.4th 1228, 1250.) Perdue's pattern of conduct and
his repeated vague threats constitute substantial evidence
to support the trial court's determination that irreparable
harm was reasonably likely to occur if the injunction
were not issued.

Iv.
DISPOSITION

The trial court's order denying Perdue's anti-SLAPP
motion and its order issuing a three-year workplace
violence restraining order are affirmed. Rancho Guejito is
entitled to costs on appeal.
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AARON, J. NARES, Acting P. J.

WE CONCUR: IRION, J.
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Professional Foresters Examining Committee

CLOSED SESSION MEETING MINUTES
Held: June 12", 2014

Resources Building, 1416 8" Street
15" Floor Large Conference Room, No. 1506-12
Sacramento, California

Members Present: Doug Ferrier, Chairman
Otto van Emmerik, Vice Chairman
Jerry Jensen
Dan Sendek
Jon Gustafson

Staff Participating: Matt Dias, Executive Officer - Foresters Licensing
Shuhani Patel, Assistant

Members of Public: None

The Board's mission is (o lead Califomia in developing policies and programs that serve the public interest in environmentally, economically,
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California-Pacific Section, Society for Range Management
Certification Panel Meeting
Teleconference Minutes
April 16, 2014

The meeting was opened by Chairman Larry Ford in closed session at 1:00 pm.

Present: Panel members Ford, Larry Forero, Jon Gustafson, John Harper, Marc Horney, Garry Mahrt, and
Jim Sullins; James Bartolome, Executive Secretary.

Meeting adiourned at 2:35 pr. |
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