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Environmental Protection Information Center 


145 G Street, Suite A, Arcata, CA 95521 
(707) 822-7711 


www.wildcalifornia.org 


February 21, 2012 
 
Mr. Mike Bacca  
Cal Fire Forest Practice Manager 
6105 Airport Rd 
Redding, CA 96002 
 
Re: EPIC Comments regarding Timber Harvest Plan 2-11-064TRI “Southern Star” 
 
Dear Mr. Bacca and Cal Fire: 
 
The Environmental Protection Information Center (“EPIC”) submits the following comments 
regarding Sierra Pacific Industries (“SPI”) Timber Harvest Plan (“THP”) 2-11-064TRI, 
“Southern Star.”  Please include these comments and associated attachments in the record for the 
above-referenced THP. 
 


I. Introduction 


1. Summary 


Timber Harvest Plan 2-11-064TRI “Southern Star” fail to provide substantial evidence that the 
methods chosen to avoid "take" of Northern Spotted Owl (“NSO”) will in fact accomplish this 
goal. Application of 14 CCR 939.9(g) in this instance is insufficient to protect NSO from 
unauthorized “take.” Furthermore, this THP as proposed fails to fully comply with the letter and 
intent of 14 CCR 939.10.  


SPI continues to propose THPs which removal NSO habitat from known historic home ranges 
without securing a Federal Incidental Take Permit (“ITP”) and associated Habitat Conservation 
Plan (“HCP”).  Furthermore, SPI continues to insist on applying the protective provisions of 14 
CCR 939.9(g) instead of following the U.S. Fish and Wildlife Service‟s NSO take avoidance 
guidelines, thus further increasing the risk of unauthorized “take” of NSO.  At  this time, SPI 
operations as proposed under this THP and many others like it are out of compliance with 
applicable Federal prohibitions against “take” of NSO, and are thus also out of compliance with 
the provisions of 14 CCR 939.10.   
 


2. Project Details 
 
The “Southern Star” THP consists of 337 acres of proposed timber harvest within the Scorpion 
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Creek, Little Boulder Creek, Carville, and Ripple Creek State Planning Watersheds in Trinity 
County, California.  The THP is located approximately one mile west and one to five miles north 
of Coffee Creek, California.   
 
Silviculture proposed under the “Southern Star” THP consists of 323 acres of clearcutting and 14 
acres of WLPZ selection harvest.  The THP proposes implementation of four oversized clearcut 
units.  Yarding proposed consists entirely of ground-based methods, and the erosion hazard 
rating ranges from low to moderate.   
 
The vegetation and stand description contained in Section III of the plan does not provide any 
meaningful details.  Such details would include stand ages, pre-harvest basal area per acre, pre-
harvest board feet per acre, average canopy closure, and projected growth and yield.  Inclusion of 
this information would allow for greater public and agency review capacity, as well as 
demonstrate compliance with SPI‟s option “A” document.  Lacking such information, the 
“Southern Star” THP fails to comply with the provisions of 14 CCR 1034(m).  


There are three known Northern Spotted Owl home ranges within 1.3 miles of the project 
boundaries.  These are TRI000 “Horse”TRI0358 “Ripple Creek,” and TRI0302 “Minehaha 
Creek.”  SPI is proposing to avoid “take” of NSO via the application of the provisions of 14 
CCR 939.9(g), while utilizing the U.S. Fish and Wildlife Service‟s habitat typing definitions.  
 


II. Background on Northern Spotted Owl 


1. Northern Spotted Owl Listing History 


The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act 
on June 26, 1990. According to the 2011 Revised NSO Recovery Plan, NSO listing came as a 
result of the loss and adverse modification of habitat as a result of timber harvest, and 
exacerbated by factors such as catastrophic wildfire, volcanic eruptions, and windstorms. The 
2011 Revised Recovery Plan also cites the lack of adequate regulatory mechanisms to protect 
and conserve NSO as a primary reason for the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition. Declining habitat was 
recognized as a severe to moderate threat throughout the species range. 
 


2. Northern Spotted Owl Life History and Habitat Requirements 


Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, 
generally increasing from south to north (USFWS 1990b). Estimates of median size of their 
annual home range vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 
14,211 acres on the Olympic Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted 
owl home ranges are larger where flying squirrels are the predominant prey and smaller where 
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wood rats are the predominant prey. Home ranges of adjacent pairs overlap (Forsman et al. 1984; 
Solis and Gutiérrez 1990), suggesting that the defended area is smaller than the area used for 
foraging. The Service uses a circle of 0.7-mile radius (984 acres) from the activity center to 
delineate the most heavily used area during the nesting season. The portion of the home range 
used during the breeding season is smaller than that used in the remainder of the year (Forsman 
et al. 1984; Sisco 1990). 


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls 
(Forsman et al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, 
but rarely breed until they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et 
al. 2002). Breeding females lay one to four eggs per clutch, with the average clutch size being 
two eggs; however, most spotted owl pairs do not nest every year, nor are nesting pairs 
successful every year (USFWS 1990b; Forsman et al. 1984; Anthony et al.2006). The small 
clutch size, temporal variability in nesting success, and delayed onset of breeding all contribute 
to the relatively low fecundity of this species (Gutiérrez 1996). 


Natal dispersal of spotted owls typically begins in September and October with a few individuals 
dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal dispersal 
occurs in stages, with juveniles settling in temporary locations between periods of more 
pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies 
(USFWS 1990b; Miller 1989). Known or suspected causes of mortality during dispersal include 
starvation, predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic 
infection may contribute to these causes of mortality, but the relationship between parasite loads 
and survival is poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002). 


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day 
(Forsman et al. 1984; Sovern et al. 1994). The composition of the spotted owl‟s diet varies 
geographically and by forest type. Generally, flying squirrels are the most prominent prey for 
spotted owls in Douglas-fir and western hemlock forests (Forsman et al. 1984) in Washington 
and Oregon, while dusky-footed wood rats are a major part of the diet in the Oregon Klamath, 
California Klamath, and California Coastal Provinces (Forsman et al. 1984, 2001, 2004; Ward et 
al. 1998; Hamer et al. 2001). Depending on location, other important prey include deer mice, 
tree voles, red-backed voles, gophers, snowshoe hare, bushy-tailed wood rats, birds, and insects, 
although these species comprise a small portion of the spotted owl diet (Forsman et al. 1984, 
2004; Ward et al. 1998; Hamer et al. 2001). 


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because 
such forests contain the structures and characteristics required for nesting, roosting, and foraging. 
Features that support nesting and roosting typically include a moderate to high canopy closure 
(60 to 90 percent); a multi-layered, multi-species canopy with large overstory trees (with 
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees with 
various deformities (large cavities, broken tops, mistletoe infections, and other evidence of 
decadence); large snags; large accumulations of fallen trees and other woody debris on the 
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ground; and sufficient open space below the canopy for spotted owls to fly (Thomas et al. 1990). 
Forested stands with high canopy closure also provide thermal cover (Weathers et al. 2001) and 
protection from predators. Foraging habitat generally has attributes similar to those of nesting 
and roosting habitat, but such habitat may not always support successfully nesting pairs (USFWS 
1992b). Dispersal habitat, at a minimum, consists of stands with adequate tree size and canopy 
closure to provide protection from avian predators and at least minimal foraging opportunities 
(USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse through highly 
fragmented forest landscapes, yet the stand-level and landscape-level attributes of forests needed 
to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004). 
 


3. Threats to Northern Spotted Owls 


The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to 
the decline of the Northern Spotted Owl. Listing Factor A identifies several threats to Northern 
Spotted Owl: 


“The key threats identified that relate to this listing factor are: (1) loss of habitat and 
changes in distribution of habitat as a result of past activities and disturbances, due 
especially to timber harvest and permanent conversion of habitat; and (2) ongoing 
habitat loss from natural disturbance (especially fire), timber harvest, and permanent 
conversion of habitat.” 


Other threats contributing to the declined of NSO include changes in climate in forest 
ecosystems including changes in temperature, increasing instances of wildfire, and outbreaks of 
insects and diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the 
impairment of essential life history behaviors such as feeding, breeding, sheltering, and 
dispersing. Timber harvest can result in either direct loss or significant degradation of NSO 
habitat. Timber harvest can also result in an accumulation of habitat loss over time as a result of 
multiple projects within and adjacent to the same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion 
of Barred Owls into NSO habitat and territories. Barred Owls are known competitors for 
resources and habitat and are also known to harass Northern Spotted Owls. Dugger et al. 2009 
indicates that the presence of Barred Owls suppresses responses of Northern Spotted Owls to 
survey efforts. The 2011 Revised Recovery Plan calls for the retention of high quality habitat 
both within and outside occupied NSO home ranges as a means of mitigating the impacts of 
Barred Owls. 


Dugger et al. (2011)[Attachment A] entitled “Transient Dynamics of Invasive Competition: 
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the 
amount of older forest near core areas of use for Northern Spotted Owls most strongly influenced 
extinction rates for Northern Spotted Owl pairs. Dugger et al. (2011) notes that: 
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“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with 
decreased amounts of old forest at the core...and this effect was 2-3 times greater where 
barred owls were detected.”(Dugger et al. 2011) 


The abstract for Dugger et al. (2011) concludes: 


“We observed increased extinction rates in response to decreased amounts of old forest 
at a territory core and higher colonization rates when forest habitat was less fragmented. 
Annual site occupancy for pairs reflected the strong effects of barred owls on occupancy 
dynamics with much lower occupancy rates predicted where barred owls were detected. 
The strong barred owl and habitat effects on occupancy dynamics of spotted owls 
provided evidence of interference competition between the species. These effects increase 
the importance of conserving large amounts of contiguous, old forest habitat to maintain 
northern spotted owls in the landscape.” (Dugger et al. 2011) 


Dugger et al. (2011) shows that fragmentation of habitat and distance to neighboring suitable 
habitat can significantly affect the extinction probabilities of Northern Spotted Owl territories. 
Thus there is a correlation between competitive advantages for Barred Owls where habitat for 
Northern Spotted Owls is fragmented. This flies in the face of the Department's standard 
argument that logging of Spotted Owl habitat does not give Barred Owls a competitive 
advantage. Clearly fragmentation of spotted owl habitat through logging compromises the ability 
of spotted owls to compete with Barred Owls. Maintaining spotted owl habitat, therefore, even 
unoccupied habitat, must be a foremost priority to prevent extinction of spotted owl territories as 
recommended by Dugger et al, 2011 and the 2011 Revised Recovery Plan. 
 


4. Definition of “take” in context of Northern Spotted Owl 


Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can „take‟ or attempt to „take‟ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 
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The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act‟s definition of “take.” 
The USFWS regulations define “harm” to mean: 


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to „harm‟ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  
 


III. Northern Spotted Owl Take Avoidance 


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)] 


SPI chose 14 CCR 939(g) (option "g") as a tool to evaluate impacts on NSO. EPIC has been 
denied the opportunity to analyze the potential for "take" or potential and significant impacts 
because critical information has not been provided to the public prior to approval of the THP. 14 
CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: 


(c)There is evidence that the information contained in the plan is incorrect, incomplete 
or misleading in a material way, or is insufficient to evaluate significant environmental 
effects. The sufficiency of the information provided in a THP to evaluate significant 
environmental effects shall be judged in light of what is reasonable and necessary.” 
(Emphasis added) 


Given that determinations of the likelihood of "take" are made at the time of plan approval, the 
public has no basis upon which to comment on the determination once it is made. 
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Section IV, page 104 of the “Southern Star” THP makes reference to a so-called “take avoidance 
determination” (“TAD”): 


“Therefore, by following the application of the forest practice rules & obtaining a Take 
Avoidance Determination (TAD) from CALFIRE, the THP will not result in a direct or indirect 
significant impact to any individual NSO or the species.” 


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not 
see the term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules 
(FPRs). What is a “Take Avoidance Determination” and what criteria does Cal Fire use to make 
such a determination? Please provide EPIC with the criteria used in this determination, so that 
EPIC can review them. 


Secondly, any determination as to “take” must be fully explained and supported in the THP, so 
that the public may review and comment upon it. This is not something that can occur after 
approval. 14 CCR 898.2(f) prevents Cal Fire from approving a plan that would result in take of 
NSO. Thus, that determination must have been made no later than the time of THP approval, and 
it must be based on analysis and evidence available for public review and comment. This is 
consistent with CEQA and the Forest Practice Rules and the Forest Practice Act. 


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest 
Practice Act, information concerning the evaluation of potential take of NSO should be included 
in the plan prior to approval to allow the public to fully evaluate the materials and comment on 
potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. 
EPIC and the general public have the right to review potential significant impacts in light of the 
whole of the record. Such informed review is impossible if analysis and determination of NSO 
impacts or issuance of “TAD” are executed after public comment. The “TAD” determination 
must be subject to transparent public scrutiny. 


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-
fact amendment as stated in the THP, such an amendment must be treated as a substantial 
deviation, for the reasons stated above: (To date, Cal Fire has been treating these amendments as 
minor unless new owls are found or operations change) such evidence and determination must be 
subject to public review and comment, including such information as an amendment deprives 
EPIC and the public of the opportunity to review NSO survey data, and to review information 
available that the Department is relying on to make such a determination. 


Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire 
does not have the expertise or legal authority to make a determination of “take” of a federally 
listed species. 
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Please address each of the points raised immediately above. Please explain in detail how this so-
called “TAD” determination will occur, when and by whom. Will independent review and 
inspection be conducted? If so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” 
determination, such as lists of criteria for what constitutes “take” avoidance, scientific 
publications on the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire 
guidance documents that have been written in response to Cal Fire's new responsibility to 
conduct option "g" “Take Avoidance Determinations.” 


2. Cal Fire has no authority to determine the likelihood of take 


Option "g" is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which 
have the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of 
Forestry (the Board) cannot grant or confer. 


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO. 
This not only violates the Board‟s obligation to adopt rules that protect wildlife, but is being 
undertaken in the absence of CEQA and FPR compliance. The Board's decision to implement 
939.9(g) did not disclose or evaluate the potential for impacts on the environment, and 
particularly to the NSO, which are a reasonably foreseeable consequence of its implementation. 


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will 
involve take of an NSO: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any 
one of the following conditions exist: …(f) Implementation of the plan as proposed would 
result in the taking of an individual Northern Spotted Owl prohibited by the Federal 
Endangered Species Act.” 


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated in 
the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 
14 CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take 
under the ESA. Cal Fire simply may not allow any plan that would result in take.  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed 
species and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important 
Information for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 
2008, at p. 6 #1 (Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it 
prohibits Cal Fire from approving a plan that would cause “take.” That is not the same as giving 
Cal Fire authority to determine "take" or no “take,” any more than Cal Fire is free to determine 
whether a plan may violate a water quality control plan, as provided in subdivision (h) of the 
same regulations. 


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee 
agencies are the agencies that have the statutory duty and obligation to make those calls, and 
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once made, Cal Fire may not trump them. To the extent Cal Fire wishes to provide general 
guidelines that will ensure “take” avoidance, it must adopt guidelines that clearly preclude 
"harm" to NSOs and their habitat. Cal Fire is well aware that Option "g" does not provide 
adequate standards to prevent NSO “take.”  


In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal 
Fire provides FWS communications which establish that compliance with subdivision (g) does 
not prevent take of NSO. Accordingly, in the absence of actual consultation with FWS to 
establish no “take,” Cal Fire cannot make a determination of no “take.” It does not have the 
authority, the standards, or the best science upon which to make such a determination. 
 


3. Logging on Private Industrial Lands in Northwest California, approved by Cal Fire, has led 
to substantial and systematic take of NSO. 


Simple analysis shows that logging operations on private industrial lands in California has 
continued to cause significant “harm” to Northern Spotted Owls and their habitat over the two 
decades since the owl‟s listing. As well, the USFWS, states, in an unpublished document entitled 
by USFWS Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for 
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern 
Interior Region (Regulatory and Scientific Basis)[Attachment D] dated 12/14/09 and provided 
on Cal Fire‟s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects 
of repeated entries within many NSO home ranges has reduced habitat quality to a 
degree causing reduced occupancy rates and frequent site abandonment. In a large 
proportion of technical assistance letters to CAL FIRE and industrial timberland owners 
during the past five years, we noted the lack of NSO responses at historic territories, and 
described habitat conditions considered inadequate to support continued occupancy and 
reproduction.” (emphasis added) (p 11) 


The same document advises that, 


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do 
not support sustained occupancy by NSO.” (p 12) 


We reproduce here the graph presented by FWS in this document to illustrate those trends. 
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning 
date of the analysis persisted to the end, by contrast to 80% of such pairs present on Forest 
Service lands. Please note that these impacts almost entirely preceded the arrival of the Barred 
Owl in Northwest California. The presence of Barred Owl in North West California complicates 
Cal Fire‟s efforts with respect to NSO "take" avoidance in several ways. Because the presence of 
Barred Owl itself threatens NSO, where Barred Owl is present, even relatively minor additional 
impacts from habitat modification may substantially impair NSO survival and reproduction – 
i.e., lead to “take” of NSO. 


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" 
assessment will suffice to preclude take where Barred Owl is or may be present. As well, Barred 
Owl presence substantially complicates questions of how to survey effectively for NSO because 
NSO respond less frequently to vocalizations when Barred Owls are present. (Final Report: 
Estimating Northern Spotted Owl Detection Probabilities: Updating the USFWS Northern 
Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E] 


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the 
sole basis for NSO habitat protections during the period summarized in the above analysis of 
NSO persistence on public and private lands in California. Given Fish and Wildlife Service‟s 
assessment of the catastrophic inadequacy of those FPR habitat definitions and retention 
standards (reviewed below), it is very likely that the level and intensity of harms suffered by the 
NSO would have been far worse had California‟s FPR standards actually been the sole basis for 
owl and habitat protections during the last two decades. 


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows 
substantially higher levels of NSO habitat loss on private lands versus public lands since the 
advent of the Northwest Forest Plan. Table B-2 taken from the recovery plan (below) indicates 
that private lands in California accounted for 5.8 percent of total Northern Spotted Owl habitat 
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lost. Range-wide, 14.9% of NSO habitat on private lands within the range of the owl has been 
lost between 1994/96-2006/2007.  


 


These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on 
private industrial timberlands in Northwest California. They are entirely inconsistent with the 
basic premise of Cal Fire's present policy, that "take" avoidance can be assured using general 
provisions for owl habitat definitions and retention standards while allowing substantial 
continued logging in owl habitat. Given this history, Cal Fire must understand that, where Cal 
Fire allows logging in NSO habitat to continue, some level of “take” must be presumed to occur 
in the absence of a regulatory mechanism that ensures "take" avoidance. 
 


4. Deficiencies of Option "g" 


Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted 
owls and owl biology 19 years ago. The rules are now completely out of date and clearly 
inconsistent with the current biological analysis for NSO. 
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Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in 
California's Northern Interior Region (FWS Regulatory and Scientific Basis).  


Under item B in this document, the FWS notes several reasons why the current FPRs are not 
adequate to evaluate or avoid “take.” These reasons include new information available since the 
rules were enacted (which have changed the amount required, the habitat definitions, and spatial 
arrangement criteria), the Service's experience with the TA process, and analysis indicating loss 
of territories under the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some 
of the deficiencies of the current FPRs: 


“When the FPR guidelines were adopted in 1992, data relating habitat variables to 
occupancy, reproduction, and survival of NSO were limited. The FPR guidelines for 
avoiding incidental take of NSO were therefore based on comparison of proposed post-
harvest habitat conditions with the amount and of quality of habitat observed at occupied 
NSO sites described in various studies. Under this standard, habitat modification 
potentially could result in substantial reduction of reproduction, survival, and occupancy 
at NSO activity centers without the appearance of take, because habitat conditions 
resemble other low-quality NSO territories. NSO are known to occupy low-quality sites 
where their reproduction and survival are substantially reduced (Franklin et al. 2000, 
Dugger et al. 2005); the existence of these low quality sites suggests that reliance on 
habitat conditions corresponding to the presence or of owls at historic territories 
represents a low bar for determining habitat thresholds and take.”(FWS Regulatory and 
Scientific Basis) 


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection 
for NSO activity centers associated with logging operations, even the FWS acknowledges that 
those Take Avoidance Guidelines are not adequate to promote population growth or recovery: 


“It is important to recognize that the habitat conditions described in the document are 
intended for use in estimating the likelihood of take of an individual NSO under the ESA; 
they do not represent habitat conditions required for habitat growth or recovery. The 
FWS guidelines focus solely on individual NSO territories and do not incorporate large-
scale issues such as connectivity and dispersal of habitat, wintering habitat, or long-term 
habitat disturbance patterns.” (FWS Regulatory and Scientific Basis) 


As this document explains, even the FWS standards have reduced habitat viability and quality to 
the point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis 
Figure I.B.1) 


5. Differences in Habitat Definitions 


One significant difference between the FPRs and the USFWS guidelines is the use of different 
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed 
and specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the 
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difference between the two is demonstrated by the fact that what qualifies as roosting habitat 
under the FPRs would at best qualify for low-quality foraging habitat under the FWS 
definitions. The FWS notes: 


“...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the 
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are 
typically poor habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge 
to Cal Fire's Chris Browder) 


The FWS expounds on the inadequacies of the FPR definitions: 


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the 
habitat definitions and retention standards in the FPRs represent minimum values that 
are below the habitat parameters associated with reasonable levels of territory 
occupancy, survival, and reproduction by NSO.”(ibid)(Emphasis added) 


Finally, the Cal Fire Document quotes the Service, stating: 


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at 
best represent the bare minimum conditions. Take may easily occur as repeated harvest 
entries reduce stand structure from whatever the owls originally occupied to the 
uniformly low values under the rules...in our review/assessment of NSO habitat 
relationships in the interior zone, we were unable to find any support for significant 
NSO use of habitat conditions allowed under the definitions in 895.1.”(Cal Fire 
2009)(Emphasis added) 


Below are two tables representing the differences in habitat definitions in the Forest Practice 
Rules versus the FWS Take Avoidance Guidelines for the interior region:  


FWS Interior Definitions: 


 


FWS Interior 
 Basal Area TPA 26”+ Canopy closure QMD (DBH) 


HQNR 210 > 8  >60% >15” 


N/R 150-180 >8 >60% >15” 


F Mix ranging 120-
180 


>5 Mix 40-100% >13” 


LQF Mix ranging 80-
120 


 >40% >11” 
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FPR Standard Definitions: 


 
Cal Fire - Forest Practice Rules  


 Canopy closure DBH 


N >60% total (40% dominant and co-dominant) >11” 


R >40% with high degree of variability >11” 


F >40% but if more than 80% must be “fly 
space” 


>11” conifer 


>6” hardwoods 


As can be seen, there are substantial differences between the FWS interior Take Avoidance 
Guidelines definitions and the FPR definitions. These differences include basal area, canopy 
closure, trees greater than 26 inches DBH, and average tree diameter required to meet the 
standard of the definitions. 


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is 
not following the letter or the intent of the Service's guidelines. Use of the FWS definitions 
without implementation of the rest of the Service's standards is a cherry-picking approach that 
meets neither the intent of the guidelines or the higher standards of “take” avoidance they 
represent.  
 


6. Cal Fire's Solution is Inadequate. 


Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 
14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations: 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center outside 
of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is due to the 
USFWS observation that following these guidelines “is the most effective manner of avoiding 
take.” (Cal Fire 2009) 


Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly 
recommend the use the FWS standards out of one side of their mouth and out of the other 
suggest that RPFs (via the “Spotted Owl Experts” who are often in employ of the company) 
rationalize why their alternative to the FWS standard “will still ensure take avoidance”. The 
problem is that Cal Fire lacks the necessary expertise in spotted owl biology to know the 
difference between an alternative that would cause "take" from one that wouldn't. 
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We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, 
especially if  that habitat is unsuitable or very low quality habitat because it is being defined 
using the FPRs. Take can also occur when operations are limited to the fringe of the outer circle 
of the activity centers, especially when the rest of the habitat in the territory has been fragmented 
and degraded by extensive timber harvest. There is no mention of site-specific measures that 
would serve to avoid "take" in the absence of compliance with the FWS take avoidance 
guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10] 


14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if 
any of the following conditions exist: 


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 


(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 


(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered. 


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to 
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which relies entirely on the inadequate 
retention standards in the FPRs to assume that "take" will not occur. Logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI 
have failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat 
elements will not impair essential life history behaviors of NSO.  


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat 
retention standards and protection measures for NSO in the Forest Practice Rules. These 
statements do not demonstrate that feeding will not be impacted since there is no discussion of 
current prey base. They fail to demonstrate how removal of suitable habitat within a known NSO 
home range will avoid disrupting mating or breeding behaviors. They fail to demonstrate how 
logging of suitable habitat within a known home-range will avoid disrupting sheltering 
behaviors, including a failure to demonstrate that microclimates will not be adversely affected. 
No data on microclimate is provided. These statements fail to demonstrate that shelter to allow 
escapement from predators and severe weather will not be adversely altered. No discussion of 
edge effects or weather impacts is provided. These statements fail to demonstrate how 
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connectivity of habitats to facilitate dispersal will be impacted by logging within the home range 
of a habitat deficient activity center. Dispersal is not discussed. 


There is simply insufficient and inadequate information in the THP record as posted on the Cal 
Fire FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that 
"take" of NSO will be avoided. Please provide a detailed analysis from a qualified person 
demonstrating how proposed operations will avoid “take.” Please address how removal of 
suitable habitat within a known NSO activity center will avoid "harm" as described in 14 CCR 
939.10. Please include a detailed analysis demonstrating that microclimates will not be adversely 
affected, and that essential behaviors including feeding, sheltering, breeding, escapement, and 
dispersal will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not 
impossible for Cal Fire, SPI, EPIC, or the public to evaluate the potential for "take" of NSO. 
 


8. Significant Cumulative Impacts to NSO  


Forsman et al. (2011) Population Demographics of the Northern Spotted Owl [Attachment G] 
has demonstrated a range-wide decline in NSO populations over 11 study areas. Populations on 
four study areas declined 40-60% during the study, while populations declined by 20-30 percent 
on three other study areas. Furthermore, Forsman et al. (2011) found that adult survival was 
declining on ten of 11 study areas. These study areas include the Oregon/California cascades, 
and both Green Diamond and Hoopa land. Forsman et al. (2011) goes on to state: 


“We concluded that fecundity, apparent survival and/or populations were declining on 
most study areas, and that increasing numbers of Barred Owls and loss of habitat were 
partially responsible for these declines.” (Forsman et al 2011, abstract) 


It must be noted that the grim numbers in Forsman et al. (2011) do not accurately reflect 
conditions on private industrial timberlands due to the fact that vast tracts of private industrial 
forestlands in Washington, Oregon, and California were not included in study areas. Considering 
the ineffective protections offered to owls on private industrial forestland in California, as well 
as in other states, these numbers are likely even more dire. 


Cal Fire and SPI have failed to adequately address the decline o NSO throughout its range, as 
well as within the Klamath/Cascade Province, and have failed to demonstrate that logging which 
could result in “take” as a result of THPs approved by the Department will not result in a bio 
regional or range-wide cumulative effect. NSO in Northwest California are in real trouble, even 
in the coastal redwood region where the Department has insisted that NSO are not in decline. 
Forsman et al. (2011) clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for 
owl centers associated with these THPs, resulting in cumulative impacts, and ultimately the 
potential for “take.” This loss and the countless others sanctioned by Cal Fire THP approvals 
clearly demonstrate that the FPRs as constructed utterly fail to protect owls and owl habitat, and 
that the cumulative effects to individuals and to the species have been swept under the rug. 
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Please explain why Department has not required a detailed analysis of cumulative impacts to the 
species bio regionally, or as a whole.  
 


IV. Comments Specific to the “Southern Star” THP 
 
1. Activity Center TRI000 “Horse” 
 
 A). History of activity center TRI000 “Horse” 
 
According to Section V of the “Southern Star” THP, activity center TRI000 “Horse” is located at 
T38N-R7W Section 8, and is situated on U.S. Forest Service lands.  According to Amendment 
#8 for THP 2-07-001TRI “Talon” surveys detected NSO at the “Horse” activity center on July 
21, 2009.  In addition, according to Section V of the “Southern Star” THP, an activity center 
stand search conducted on April 19, 2011 detected a pair of NSO.  According to the map 
accompanying the ACS search survey data, the location of the “Horse” NSO is different from the 
2009 location.   
 
 B). Known Harvest History at activity center TRI000 “Horse” 
 
Activity center TRI000 “Horse” was established pursuant to protocol surveys conducted under 
THP 2-07-001TRI “Talon.”  According to Amendment #8 for the “Talon” THP, SPI will have 
removed 176 acres of foraging habitat within 0.7 miles of the activity center, and a total of 20 
acres of nesting/roosting habitat and 431 acres of foraging habitat from within the 1.3 mile 
radius.  These proposed operations appear to have occurred within 1,000 feet and 0.5 miles of the 
2009 location of the activity center.  
 
For the “Southern Star” THP, SPI is proposing the removal of an additional seven acres of low-
quality foraging habitat within approximately one mile of the activity center location.   
 
 C). Potential for “take” at activity center TRI000 “Horse” 
 
The potential for “take” exists at activity center TRI000 “Horse” due to the combined effect of 
successive entries that will remove suitable habitat.  In particular, the combined disturbance of 
logging operations within such close proximity of the activity center location as conducted under 
the “Talon” THP, when combined with the removal of additional foraging habitat from within 
the range of these NSO can result in impairment of essential life history behaviors.  We wish to 
remind Cal Fire that “take” can occur even where there is still NSO occupancy if the ability of 
NSO to breed, feed or shelter is compromised.  It should be noted that these NSO appear to have 
moved away from the nest site utilized prior to the time of harvest under the “Talon” THP, and 
this could be due to the disturbance caused by harvesting in close proximity to the nest site as 
was the case pursuant to that THP.   
 
Please explain how “take” will be avoided when habitat within the core area of use has been 
previously entered for timber operations in the recent past using even-aged silviculture, and 
when the “Southern Star” THP proposes similar clearcut silviculture which will further remove 
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suitable habitat.  Furthermore, please explain how operations as combined under the “Talon” and 
“Southern Star” THPs will avoid resulting in disruption essential breeding, feeding, and 
sheltering behaviors.  Finally, please explain how simple aggregate habitat retention alone can be 
considered adequate to avoid “take” when harvest-related disturbance already appears to have 
caused resident NSO to move.   
 
 2. Activity center TRI0302 “Minnehaha Creek” 
 
 A). History of activity center TRI0302 “Minnehaha Creek” 
 
According to the CNDDB NSO viewer records, activity center TRI0302 “Minnehaha Creek” is 
located at T38N-R7W Sec: 30, and is located on U.S. Forest Service lands. According to the 
CNDDB, this activity center was established in 1989, with last noted detections in 2001. 
According to Technical Assistance letter 1-11-05-TA-10 for the “Rainbow” THP (THP 2-03-
203TRI), provided by the U.S. Fish and Wildlife Service, SPI conducted protocol NSO surveys 
at this location during 2003-2004 with no responses.  Similarly, Technical Assistance for the 
“Wrinkle” THP (THP 2-02-138TRI) indicates that no NSO were detected during 2003-2004 
survey efforts.  An activity center search conducted by SPI on May 18, 2011 similarly failed to 
detect NSO according to survey data provided in Section V of the “Southern Star” THP. 
 
 B). Known harvest history at activity center TRI0302 “Minnehaha Creek” 
 
According to our records, activity center TRI0302 “Minnehaha Creek” has previously been 
entered under THPs 2-02-138TRI “Wrinkle” and 2-03-203TRI “Rainbow.”  
 
For THP 2-02-138TRI “Wrinkle” SPI removed 79 acres suitable NSO habitat from within 1.3 
mile radius of the activity center.  No harvest was proposed within 0.7 miles of this activity 
center pursuant to the “Wrinkle” THP.  (Please refer to Technical Assistance package 1-11-05-
TA-34) 
 
For THP 2-03-203TRI “Rainbow,” SPI removed or downgraded 137 acres of suitable 
nesting/roosting habitat from within 1.3 miles of the activity center.  Once again, no harvest was 
proposed within 0.7 miles of this activity center pursuant to this THP.  (Please refer to Technical 
Assistance package for “Rainbow” THP, TA 1-11-05-TA-10) 
 
For the “Southern Star” THP, SPI is proposing to remove an additional 34 acres of low-quality 
foraging habitat within 0.7 miles of the activity center, and a total of 156 acres of suitable low-
quality foraging habitat within 1.3 miles of the nest site.   
 
 C). Potential for “take” at activity center TRI0302 “Minnehaha Creek” 
 
The potential for “take” exists at activity center TRI0302 “Minnehaha Creek” due to the 
combined effects of successive timber harvest activities that have and will result in significant 
habitat loss, and ultimately, significant habitat deficiency within the core area of use for these 
NSO.   
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According to the habitat analysis table provided in Section V, page 257 of the plan, there are no 
acres of high-quality nesting/roosting habitat, and only 212 acres of available nesting/roosting 
habitat within 0.5 miles of the activity center location.  Furthermore, there will be only 53 acres 
of foraging habitat, and 96 acres of low-quality foraging within this radius post-harvest pursuant 
to the “Southern Star” THP.  Taken together, there will only be a total of 361 total acres of 
suitable habitat available post-harvest.  All of these parameters are below levels recommended 
by the U.S. Fish and Wildlife Service guidelines for habitat retention within 0.5 miles of the 
activity center location. This circumstance represents an exact instance of concerns raised by the 
Service in its 2008 “Red-flag list-interior” document, wherein the Service expressed that harvest 
within 0.5 miles of an activity center could result in “take” due to previous habitat loss resulting 
from past harvest.   
 
Please explain how “take” will be avoided at activity center TRI0302 “Minnehaha Creek” when 
available habitat post-harvest within 0.5 miles of the activity center will be reduced below 
habitat retention levels recommended by the Service.  Furthermore, please explain how “take” 
will be avoided when the combined impacts of the “Wrinkle,” “Rainbow” and “Southern Star” 
THP are considered.  Finally, please explain how the Department can make a determination 
relative to “take” when no information other than reiteration of the Forest Practice Rules 
retention standards has been provide to demonstrate how impacts to essential life history 
behaviors of NSO will be avoided. 
 
 
3. Activity center TRI0358 “Ripple Creek” 
 
 A). Known history of activity center TRI0358 “Ripple Creek” 
 
According to the CNDDB records provided in Section V of the “Southern Star” THP, activity 
center TRI0358 “Ripple Creek” is located at T38N-R7W Section 18 and is located on U.S. 
Forest Service lands.  According to Amendment #5 for THP 2-07-001TRI “Talon,” this activity 
center was originally established as a single NSO in 1989.  According to the “Talon” THP 
Amendment #5, three fledglings were observed in the vicinity of this activity center in 2007, and 
a pair with a presumed nest tree was observed in 2008.  According to Section V of the “Southern 
Star” THP, an activity center search on April 20, 2011 observed a pair of NSO with nesting 
behavior at this location.   
 
 B). Known harvest history at activity center TRI0358 “Ripple Creek” 
 
According to our records, the most recent entry into the territory of NSO TRI0358 “Ripple 
Creek” occurred pursuant to THP 2-07-001TRI “Talon.”  According to Amendment #5 for the 
“Talon” THP, SPI was to remove 16 acres of suitable habitat from within the 0.7 mile radius of 
the activity center, and a total of 76 acres of suitable habitat from within the 1.3 mile radius of 
the activity center.  The vast majority of harvest pursuant to the “Talon” THP appears to have 
been conducted using even-aged management. 
 
For the “Southern Star” THP, SPI is proposing to remove an additional 35 acres low-quality 
foraging habitat from within 0.7 miles of the activity center, and a total of 108 acres of low-
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quality foraging from within 1.3 miles of the activity center, with the closest harvest 
approximately 2,600 feet from the presumed nest site.   
 
 C). Potential for “take” at activity center TRI0358 “Ripple Creek” 
 
The potential for “take” exists at activity center TRI0358 “Ripple Creek” due to the combined 
effect of repeated and successive entries into this home range in a short period of time that will 
significantly reduce the quality and quantity of available suitable habitat.  Available foraging 
habitat will particularly be affected by a high level of fragmentation, particularly surrounding 
what is presumably the core area of use for these NSO, particularly to the south and east.  
Although SPI has typed an abundance of nesting/roosting habitat within 0.5 miles of the activity 
center, SPI has also typed a notable lack of adequate foraging and low-quality foraging habitat 
within this radius. 
 
Furthermore, the habitat typing conducted by SPI in association with activity center TRI0358 
“Ripple Creek” must be called into question.  SPI has typed 282 acres of suitable 
nesting/roosting habitat within 0.5 miles of the activity center.  A review of the available NAIP 
imagery however indicates that much of this terrain might more accurately be classified as 
foraging habitat or non-habitat.  EPIC flatly disputes the amount of suitable nesting/roosting 
habitat within 0.5 miles as typed by SPI.   
 
Finally, the potential for “take” exists at this activity center due to the proximity of harvest of 
both the “Talon” and “Southern Star” THPs to the activity center.  Although only one acre of 
suitable habitat is proposed for removal within 0.5 miles pursuant to the “Southern Star” THP, it 
appears that Cal Fire approved SPI logging within approximately 1,000 feet of the nest site 
pursuant to the “Talon” THP using even-aged management.   
 
Please explain how “take” will be avoided at activity center TRI0358 “Ripple Creek” when the 
combined effects of the “Talon” and “Southern Star” THPs are considered.  Furthermore, please 
explain how “take” avoidance can be determined when habitat typing within 0.5 miles of the 
activity center appears to account for more nesting/roosting habitat than actually exists.  Finally, 
please explain how “take” can be avoided when available foraging habitat is highly fragmented, 
and when further fragmentation will occur pursuant to the “Southern Star” THP. 
 


4. Conclusion 


As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There 
is evidence that the information contained in the plan is incorrect, incomplete, or misleading in a 
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO. This plan as 
proposed also run a high risk of "take" at the activity centers associated with the THP due to 
previous successive entries that have resulted in significant cumulative impacts due to habitat 
loss, as well as the current lack of high-quality available habitats.   







21 
 


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate "take" avoidance based on substantial evidence rather than the inadequate retention 
standards of the FPRs. The NSO take avoidance analysis for the “Southern Star” THP provided 
by the SPI does not actually discuss any facts that would demonstrate avoidance of "harm" as 
defined in 14 CCR 939.10.  


Furthermore, it is difficult to consider the RPF‟s "take" avoidance analysis as expert opinion 
supported by facts, as the standards for certification as a so-called “spotted owl expert” have 
been universally decried as inadequate, and the RPF provides no facts that would support his 
opinion other than reiteration of the FPRs retention standards. The RPF in this case is not a 
biologist, and represents the interests of SPI rather than the interests of the NSO or the public. 
Decisions made by RPFs and staff foresters at the Department are not based on independent 
scientific review of facts, as is demonstrated by the lack of such supporting facts in this THP.  


The “Southern Star” THP as proposed will likely result in “take” of NSO. EPIC has provided 
SPI with a 60-day notice of intent to sue pursuant to Section 9 of the Federal Endangered Species 
Act over alleged “take” of NSO.  Lacking substantial changes to the THP to eliminate harvest of 
suitable NSO habitat within known NSO home ranges that will lead to “take” of this species, 
EPIC intends to include this THP in our complaint.  [Please refer to 60-day Notice of Intent to 
Sue letter, Attachment H]  


Finally it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be 
denied unless substantial changes are made, substantial issues are addressed, and substantial 
information is provided. Once these deficiencies are corrected and the information is provided in 
this THP, then it must be recirculated for review and comment by the public. These revised and 
recirculated THPs must include any determination as to "take" of the NSO. 


 
  
 


Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 


  



mailto:rob@wildcalifornia.org
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12/7/11


Mr. Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding, CA 96002


Re: EPIC Comments regarding Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-011-
076SHA, “Tea Kettle.” 


Mr. Bacca,


The Environmental Protection Information Center (EPIC) submits the following comments regarding 
Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-11-076SHA, “Tea Kettle.”  Please include 
these comments and associated attachments in the record for the above-referenced THP.


I. Introduction


1. Summary
As currently written, THP 2-11-076SHA “Tea Kettle” fails to provide substantial evidence that the 
methods chosen to avoid "take" of Northern Spotted Owl (NSO) will in fact accomplish this goal. 
Application of 14 CCR 939.9(g) in this instance is insufficient to protect NSO from unauthorized 
“take.”  Furthermore, this plan as proposed fails to fully comply with the letter and intent of 14 CCR 
939.10.  


Although several changes have been made to the THP as part of the newly submitted plan to address 
NSO concerns, there are still numerous and substantial concerns to be levied against the “Tea Kettle” 
THP.  These issues include logging of suitable habitat from within a habitat deficient home range, 
changes in location of NSO activity center without apparent justification, and highly questionable and 
inconsistent habitat typing.  Furthermore, the “Tea Kettle” THP fails to address or consider the 
cumulative affects of past, current, and reasonably foreseeable future projects on essential life history 
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behaviors of NSO.  In summary, despite the changes made subsequent to the withdrawl of the “Tea 
Bag” THP, the “Tea Kettle” THP still runs a high risk of “take” of NSO.


2. Project Details
The “Tea Kettle” THP covers a total of 336 acres of proposed harvest within the Bush Bar and Crooks 
Creek state planning watersheds in Shasta County, California.  Silviculture includes 134 acres of 
clearcutting, 55 acres of alternative prescription most closely resembling sheltwerwood removal, 121 
acres of alternative prescription most closely resembling clearcutting, 17 acres of rehabilitation harvest, 
and nine acres of road-right-of-way construction.  Yarding includes both ground and cable-based 
systems.  The Erosion Hazard Rating for this THP ranges from “low” to “Moderate” to “High.” 
According to the stand description provided in Section III, page 30 of the plan, forests to be harvested 
are an average age of 70 to over 100 years old, with 100 years being the average.  


The stand description does not appear to include any other information to disclose stand conditions. 
Such information would include average basal area per acre, average volume per acre, average pre-
harvest canopy closure, and estimated future growth and yield.  Thus, it is difficult to fully assess the 
conditions of the stands to be harvested.  It is also difficult to assess how SPI is complying with its 
“Option A” given the lack of information disclosure.  


II. Background on Northern Spotted Owl


1. Northern Spotted Owl Listing History
The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act on 
June 26, 1990.  According to the 2011 Revised NSO Recovery Plan, NSO listing came as a result of the 
loss and adverse modification of habitat as a result of timber harvest, and exacerbated by factors such 
as catastrophic wildfire, volcanic eruptions, and windstorms.  The 2011 Revised Recovery Plan also 
cites the lack of adequate regulatory mechanisms to protect and conserve NSO as a primary reason for 
the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition.  Declining habitat was recognized as 
a severe to moderate threat throughout the species range.


2. Northern Spotted Owl Life History and Habitat Requirements
Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, generally 
increasing from south to north (USFWS 1990b). Estimates of median size of their annual home range 
vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 14,211 acres on the Olympic 
Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted owl home ranges are larger where 
flying squirrels are the predominant prey and smaller where wood rats are the predominant prey. Home 
ranges of adjacent pairs overlap (Forsman et al. 1984; Solis and Gutiérrez 1990), suggesting that
the defended area is smaller than the area used for foraging. The Service uses a circle of 0.7-mile radius 
(984 acres) from the activity center to delineate the most heavily used area during the nesting season. 
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The portion of the home range used during the breeding season is smaller than that used in the 
remainder of the year (Forsman et al. 1984; Sisco 1990).


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls (Forsman et  
al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, but rarely breed until
they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et al. 2002). Breeding females 
lay one to four eggs per clutch, with the average clutch size being two eggs; however, most spotted owl 
pairs do not nest every year, nor are nesting pairs successful every year (USFWS 1990b; Forsman et al.  
1984; Anthony et al.2006). The small clutch size, temporal variability in nesting success, and delayed 
onset of breeding all contribute to the relatively low fecundity of this species (Gutiérrez 1996).


Natal dispersal of spotted owls typically begins in September and October with a few
individuals dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal 
dispersal occurs in stages, with juveniles settling in temporary locations between periods of
more pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies (USFWS 
1990b; Miller 1989). Known or suspected causes of mortality during dispersal include starvation, 
predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic infection may 
contribute to these causes of mortality, but the relationship between parasite loads and survival is 
poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002).


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day (Forsman 
et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies geographically and by 
forest type. Generally, flying squirrels are the most prominent prey for spotted owls in Douglas-fir and 
western hemlock forests (Forsman et al. 1984) in Washington and Oregon, while dusky-footed wood 
rats are a major part of the diet in the Oregon Klamath, California Klamath, and California Coastal 
Provinces (Forsman et al. 1984, 2001, 2004; Ward et al. 1998; Hamer et al. 2001). Depending on 
location, other important prey include deer mice, tree voles, red-backed voles, gophers,
snowshoe hare, bushy-tailed wood rats, birds, and insects, although these species comprise a small 
portion of the spotted owl diet (Forsman et al. 1984, 2004; Ward et al. 1998; Hamer et al. 2001).


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because such 
forests contain the structures and characteristics required for nesting, roosting, and foraging. Features 
that support nesting and roosting typically include a moderate to high canopy closure (60 to 90 
percent); a multi-layered, multi-species canopy with large overstory trees (with diameter at breast 
height [dbh] of greater than 30 inches); a high incidence of large trees with various deformities (large 
cavities, broken tops, mistletoe infections, and other evidence of decadence); large snags; large
accumulations of fallen trees and other woody debris on the ground; and sufficient open space below 
the canopy for spotted owls to fly (Thomas et al. 1990). Forested stands with high canopy closure also 
provide thermal cover (Weathers et al. 2001) and protection from predators. Foraging habitat generally 
has attributes similar to those of nesting and roosting habitat, but such habitat may not always support 
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successfully nesting pairs (USFWS 1992b). Dispersal habitat, at a minimum, consists of stands with 
adequate tree size and canopy closure to provide protection from avian predators and at least minimal 
foraging opportunities (USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse 
through highly fragmented forest landscapes, yet the stand-level and landscape-level attributes of 
forests needed to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004).


3. Threats to Northern Spotted Owls
The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to the 
decline of the Northern Spotted Owl.  Listing Factor A identifies several threats to Northern Spotted 
Owl:


 “The key threats identified that relate to this listing factor are: (1) loss of habitat and changes 
in distribution of habitat as a result of past activities and disturbances, due especially to timber 
harvest and permanent conversion of habitat; and (2) ongoing habitat loss from natural 
disturbance (especially fire), timber harvest, and permanent conversion of habitat.”


Other threats contributing to the declined of NSO include changes in climate in forest ecosystems 
including changes in temperature, increasing instances of wildfire, and outbreaks of insects and 
diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the impairment of 
essential life history behaviors such as feeding, breeding, sheltering, and dispersing.  Timber harvest 
can result in either direct loss or significant degradation of NSO habitat.  Timber harvest can also result 
in an accumulation of habitat loss over time as a result of multiple projects within and adjacent to the 
same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion of 
Barred Owls into NSO habitat and territories.  Barred Owls are known competitors for resources and 
habitat and are also known to harass Northern Spotted Owls.  Dugger et al. 2009 indicates that the 
presence of Barred Owls suppresses responses of Northern Spotted Owls to survey efforts.  The 2011 
Revised Recovery Plan calls for the retention of high quality habitat both within and outside occupied 
NSO home ranges as a means of mitigating the impacts of Barred Owls.


Dugger et al. 2011[Attachment A] entitled “Transient Dynamics of of Invasive Competition: Barred 
Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the amount of older 
forest near core areas of use for Northern Spotted Owls most strongly influenced extinction rates for 
Northern Spotted Owl pairs.  Dugger et al. 2011 notes that:


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with decreased 
amounts of old forest at the core...and this effect was 2-3 times greater where barred owls were 
detected.”(Dugger et al. 2011)
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The abstract for Dugger et al. 2011 concludes:


“We observed increased extinction rates in response to decreased amounts of old forest at a 
territory core and higher colonization rates when forest habitat was less fragmented.  Annual 
site occupancy for pairs reflected the strong effects of barred owls on occupancy dynamics with 
much lower occupancy rates predicted where barred owls were detected.  The strong barred 
owl and habitat effects on occupancy dynamics of spotted owls provided evidence of 
interference competition between the species.  These effects increase the importance of 
conserving large amounts of contiguous, old forest habitat to maintain northern spotted owls in 
the landscape.” (Dugger et al. 2011)


Dugger et al. 2011 shows that fragmentation of habitat and distance to neighboring suitable habitat can 
significantly effect the extinction probabilities of Northern Spotted Owl territories.  Thus there is a 
correlation between competitive advantage for Barred Owls where habitat for Northern Spotted Owls is 
fragmented.  This flies in the face of the Department's standard argument that logging of Spotted Owl 
habitat does not give Barred Owls a competitive advantage.  Clearly fragmentation of Spotted Owl 
habitat through logging compromises the ability of Spotted Owls to compete with Barred Owls. 
Maintaining Spotted Owl habitat, therefore, even unoccupied habitat, must be a foremost priority to 
prevent extinction of Spotted Owl territories as recommended by Dugger et al, 2011 and the 2011 
Revised Recovery Plan.


4. Definition of “take” in context of Northern Spotted Owl
Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of the 
United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 1538(a)(1)
(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation pertaining to a threatened 
or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) of the Act, USFWS may 
promulgate regulations extending this prohibition to threatened species when “necessary and advisable 
to provide for the conservation of the species.” 16 U.S.C. § 1533(d). The take prohibition has been 
extended by regulation to include the threatened Northern Spotted Owl. 50 C.F.R. § 17.31.


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible manner 
to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any fish or wildlife.” 
S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean “harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.” 16 
U.S.C. § 1532(19).


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act’s definition of “take.” The 
USFWS regulations define “harm” to mean:


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat modification or 
degradation where it actually kills or injures wildlife by significantly impairing essential behavioral 
patterns, including breeding, feeding, or sheltering. 


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
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creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly disrupt 
normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS definition of 
“harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home Chapter of  
Communities for a Greater Oregon, 527 U.S. 687 (1995). 


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled Murrelet  
v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take occurs and “a 
habitat modification which significantly impairs the breeding and sheltering of a protected species 
amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 880 F. Supp. 1343, 1367 
(N.D. Cal. 1995) (timber harvesting during breeding season could “harass” marbled murrelets by 
“annoying them to such an extent that it will significantly disrupt their normal behavior patterns”).


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


III. Northern Spotted Owl Take Avoidance


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)]
SPI chose 14 CCR 939(g)(option "g") as a tool to evaluate impacts on NSO.  EPIC has been
denied the opportunity to analyze the potential for "take" or potential and significant impacts because
critical information has not been provided to the public prior to approval of the THP.  14 CCR 898.2(c) 
Special Conditions Requiring Disapproval of Plans states:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist:


(c)There is evidence that the information contained in the plan is incorrect, incomplete or
misleading in a material way, or is insufficient to evaluate significant environmental effects.
The sufficiency of the information provided in a THP to evaluate significant environmental
effects shall be judged in light of what is reasonable and necessary.” (Emphasis added)


Given that determinations of the likelihood of "take" are made at the time of plan approval, the public 
has no basis upon which to comment on the determination once it is made.


Section II, item #32(a) on pages 13-14 of the plan does not appear to include a statement that no 
operations will occur until Cal Fire has made a so-called “Take Avoidance Determination.” However, in 
Section IV, page 97 of the plan SPI states: “Therefore, by following the application of the forest  
practice rules & obtaining a Take Avoidance Determination (TAD) from CALFIRE, the THP will not  
result in a direct or indirect significant impact to any individual NSO or the species.”  


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules (FPRs). What 
is a  “Take Avoidance Determination” and what criteria does Cal Fire use to make such a 
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determination? Please provide EPIC with the criteria used in this determination, so that EPIC can 
review them.


Secondly, any determination as to “take” must be fully explained and supported in the THP, so that the
public may review and comment upon it. This is not something that can occur after approval. 14 CCR
898.2(f) prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that
determination must have been made no later than the time of THP approval, and it must be based on
analysis and evidence available for public review and comment. This is consistent with CEQA and the
Forest Practice Rules and the Forest Practice Act.


Any attempt to make a take determination after approval would constitute an illegal post-hoc
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest Practice
Act, information concerning the evaluation of potential take of NSO should be included in the plan
prior to approval to allow the public to fully evaluate the materials and comment on potential impacts.


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. EPIC and
the general public have the right to review potential significant impacts in light of the whole of the
record. Such informed review is impossible if analysis and determination of NSO impacts or issuance
of “TAD” are executed after public comment. The “TAD” determination must be subject to
transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment as stated in the THP, such an amendment must be treated as a substantial deviation, for the
reasons stated above: (To date, Cal Fire has been treating these amendments as minor unless
new owls are found or operations change) such evidence and determination must be subject to public
review and comment, including such information as an amendment deprives EPIC and the public of the
opportunity to review NSO survey data, and to review information available that the Department is
relying on to make such a determination.


Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire
does not have the expertise or legal authority to make a determination of take of a federally listed
species.


Please address each of the points raised immediately above. Please explain in detail how this so-called
“TAD” determination will occur, when and by whom. Will independent review and inspection be 
conducted? If so, please advise when that will occur and under what circumstances. Please provide a 
copy of any documents Cal Fire relies on to issue a so-called “TAD” determination, such as lists of 
criteria for what constitutes “take” avoidance, scientific publications on the spotted owl, readable aerial 
photos of NSO sites, and internal Cal Fire guidance documents that have been written in response to 
Cal Fire's new responsibility to conduct option "g" Take Avoidance Determinations.


2. Cal Fire has no authority to determine the likelihood of take
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Option "g"  is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and cannot 
ensure avoidance of approving plans which may affect the NSO, rely on provisions which have the 
potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of Forestry (the 
Board) cannot grant or confer.


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO.
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken
in the absence of CEQA and FPR compliance. The Board's decision to implement 939.9(g) did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which
are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist: …(f) Implementation of the plan as proposed would result in the
taking of an individual Northern Spotted Owl prohibited by the Federal Endangered Species
Act.”


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated
in the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 14
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the
ESA. Cal Fire simply may not allow any plan that would result in take.


Cal Fire claims it “must determine whether plan will result in take of state and federally listed species
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1
(Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it prohibits Cal Fire from
approving a plan that would cause “take.” That is not the same as giving Cal Fire authority to 
determine "take" or no “take,” any more than Cal Fire is free to determine whether a plan may violate a 
water quality control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure
take avoidance, it must adopt guidelines that clearly preclude "harm" to NSOs and their habitat.
Cal Fire is well aware that Option "g" does not provide adequate standards to prevent NSO
“take.” In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern  
SpottedOwl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal Fire 
provides FWS communications which establish that compliance with subdivision (g) does not prevent 
take of NSO. Accordingly, in the absence of actual consultation with FWS to establish no t”ake,” Cal 
Fire cannot make a determination of no “take.”  It does not have the authority, the standards, or the best 
science upon which to make such a determination.
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3. Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to
cause significant “harm” to Northern Spotted Owls and their habitat over the two decades since the 
owl’s listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory 
and Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and
Scientific Basis)[Attachment D] dated 12/14/09 and provided on Cal Fire’s website, notes that,


“…our combined experience with hundreds of THPs indicates that the cumulative effects of
repeated entries within many NSO home ranges has reduced habitat quality to a degree 
causing reduced occupancy rates and frequent site abandonment. In a large proportion of 
technical assistance letters to CAL FIRE and industrial timberland owners during the past five 
years, we noted the lack of NSO responses at historic territories, and described habitat 
conditions considered inadequate to support continued occupancy and reproduction.” 
(emphasis added) (p 11)


The same document advises that,


 “…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do not 
support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.
Please note that these impacts almost entirely preceded the arrival of the Barred Owl in Northwest
California. The presence of Barred Owl in North West California complicates Cal Fire’s efforts with 
respect to NSO "take" avoidance in several ways. Because the presence of Barred Owl itself threatens 
NSO, where Barred Owl is present, even relatively minor additional impacts from habitat modification 
may substantially impair NSO survival and reproduction – i.e., lead to “take” of NSO.


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" assessment will
suffice to preclude take where Barred Owl is or may be present. As well, Barred Owl presence 
substantially complicates questions of how to survey effectively for NSO because NSO respond less 
frequently to vocalizations when Barred Owl are present. (Final Report: Estimating Northern Spotted  
Owl Detection Probabilities: Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et 
al. 2009)[Attachment E]


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole
basis for NSO habitat protections during the period summarized in the above analysis of NSO
persistence on public and private lands in California. Given Fish and Wildlife Service’s assessment of 
the catastrophic inadequacy of those FPR habitat definitions and retention standards (reviewed below), 
it is very likely that the level and intensity of harms suffered by the NSO would have been far worse 
had California’s FPR standards actually been the sole basis for owl and habitat protections during the 
last two decades.


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows substantially 
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higher levels of NSO habitat loss on private lands versus public lands since the advent of the Northwest 
Forest Plan.  Table B-2 taken from the recovery plan (below) indicates that private lands in California 
accounted for 5.8 percent of total Northern Spotted Owl habitat lost.  Range-wide, 14.9% of NSO 
habitat on private lands within the range of the owl have been lost between 1994/96-2006/2007.  


These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on private
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of
Cal Fire's present policy, that "take" avoidance can be assured using general provisions for owl habitat
definitions and retention standards while allowing substantial continued logging in owl habitat.
Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to
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continue, some level of “take” must be presumed to occur in the absence of a regulatory mechanism 
that ensures "take" avoidance.


4. Deficiencies of Option "g"
Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted owls
and owl biology 19 years ago. The rules are now completely out of date and clearly inconsistent with
the current biological analysis for NSO.


Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service  
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's  
Northern Interior Region (FWS Regulatory and Scientific Basis). 


Under item B in this document, the FWS notes several reasons why the current FPRs are not adequate 
to evaluate or avoid “take.” These reasons include new information available since the rules were 
enacted (which have changed the amount required, the habitat definitions, and spatial arrangement 
criteria), the Service's experience with the TA process, and analysis indicating loss of territories under 
the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the 
current FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental
take of NSO were therefore based on comparison of proposed post-harvest habitat conditions
with the amount and of quality of habitat observed at occupied NSO sites described in various
studies. Under this standard, habitat modification potentially could result in substantial
reduction of reproduction, survival, and occupancy at NSO activity centers without the
appearance of take, because habitat conditions resemble other low-quality NSO territories.
NSO are known to occupy low-quality sites where their reproduction and survival are
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these low
quality sites suggests that reliance on habitat conditions corresponding to the presence or
of owls at historic territories represents a low bar for determining habitat thresholds and take.”
(FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those Take
Avoidance Guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended
for use in estimating the likelihood of take of an individual NSO under the ESA; they do not
represent habitat conditions required for habitat growth or recovery. The FWS guidelines focus
solely on individual NSO territories and do not incorporate large-scale issues such as
connectivity and dispersal of habitat, wintering habitat, or long-term habitat disturbance
patterns.” (FWS Regulatory and Scientific Basis )
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As this Document explains, even the FWS standards have reduced habitat viability and quality to the
point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).


5. Differences in Habitat Definitions
One significant difference between the FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the 
FPRs would at best qualify for low-quality foraging habitat under the FWS definitions. The FWS 
notes,


 “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the FPRs is 
unlikely to avoid take. This is because the WHR types considered to be NSO habitat (4M & 4D) 
are widely variable, and at the lowest end of size class/density are typically poor habitat or 
non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS expounds on the inadequacies of the FPR definitions:


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs
typically does not avoid or reduce the likelihood of take of NSO. This is because the habitat
definitions and retention standards in the FPRs represent minimum values that are below the
habitat parameters associated with reasonable levels of territory occupancy, survival, and
reproduction by NSO.”(ibid)(Emphasis added)


Finally, the Cal Fire Document quotes the Service, stating:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at best
represent the bare minimum conditions. Take may easily occur as repeated harvest entries
reduce stand structure from whatever the owls originally occupied to the uniformly low values
under the rules...in our review/assessment of NSO habitat relationships in the interior zone, we
were unable to find any support for significant NSO use of habitat conditions allowed under
the definitions in 895.1.”(Cal Fire 2009)(Emphasis added)


Below are two tables representing the differences in habitat definitions in the Forest Practice Rules 
versus the FWS Take Avoidance Guidelines for the interior.


FWS Interior Definitions:


FWS Interior


Basal Area TPA 26”+ Canopy closure QMD (DBH)
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HQNR 210 > 8 >60% >15”
N/R 150-180 >8 >60% >15”


F Mix ranging 120-
180


>5 Mix 40-100% >13”


LQF Mix ranging 80-
120


>40% >11”


FPR Standard Definitions:


Cal Fire - Forest Practice Rules 
Canopy closure DBH


N >60% total (40% dominant and co-dominant) >11”
R >40% with high degree of variability >11”
F >40% but if more than 80% must be “fly space” >11” conifer


>6” hardwoods


As can be seen, there are substantial differences between the FWS interior Take Avoidance Guidelines 
definitions and the FPR definitions.  These differences include basal area, canopy closure, trees greater 
than 26 inches DBH, and average tree diameter required to meet the standard of the definitions.


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is not 
following the letter or the intent of the Service's guidelines.  Use of the FWS definitions without 
implementation of the rest of the Service's standards is a cherry-picking approach that meets neither the 
intent of the guidelines or the higher standards of “take” avoidance they represent.  


6. Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 14 
CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations:


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is
due to the USFWS observation that following these guidelines “is the most effective manner of 
avoiding take.” (Cal Fire 2009)


Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly recommend the
use the FWS standards out of one side of their mouth and out of the other suggest that RPFs (via the
“Spotted Owl Experts” who are often in employ of the company) rationalize why their alternative to the
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FWS standard “will still ensure take avoidance”. The problem is that Cal Fire lacks the necessary
expertise in spotted owl biology to know the difference between a alternative proposal that would cause
"take" from one that wouldn't.


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
can also occur when operations are limited to the fringe of the outer circle of the activity centers,
especially when the rest of the habitat in the territory has been fragmented and degraded by extensive
timber harvest. There is no mention of site-specific measures that would serve to avoid "take" in the
absence of compliance with the FWS take avoidance guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if any of 
the following conditions exist:


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which relies entirely on the inadequate 
retention standards in the FPRs to assume that "take" will not occur. Logging as proposed in this plan 
will remove any special habitat elements that may be utilized by NSO. The RPF and SPI have failed to 
demonstrate in the analysis in Section V of the plan that the loss of these habitat elements will not 
impair essential life history behaviors of NSO.  


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat retention 
standards and protection measures for NSO in the Forest Practice Rules.  These statements do not 
demonstrate that feeding will not be impacted since there is no discussion of current prey base.  They 
fail to demonstrate how clearcutting within a habitat-deficient home-range will avoid disrupting mating 
or breeding behaviors.  They fail to demonstrate how logging of suitable habitat within a habitat-
deficient home-range will avoid disrupting sheltering behaviors, including a failure to demonstrate that 
microclimates will not be adversely affected. No data on microclimate is provided. These statements 
fail to demonstrate that shelter to allow escapement from predators and severe weather will not be 
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adversely altered.  No discussion of edge effects or weather impacts is provided. These statements fail 
to demonstrate how connectivity of habitats to facilitate dispersal will be impacted by logging within 
the home-range of a habitat deficient activity center.  Dispersal is not discussed.


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that "take" of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
proposed operations will avoid “take.” Please address how clearcut logging within a habitat-deficient 
activity center will avoid "harm" as described in 14 CCR 939.10. Please include a detailed analysis 
demonstrating that microclimates will not be adversely affected, and that essential behaviors including 
feeding, sheltering, breeding, escapement, and dispersal will not be significantly impacted. Lacking 
such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or the public to 
evaluate the potential for "take" of NSO.


8.  Significant Cumulative Impacts to NSO range-wide
Forsman et al 2010 Population Demographics of the Northern Spotted Owl [Attachment G] has 
demonstrated a range-wide decline in NSO populations over 11 study areas.  Populations on four study 
areas declined 40-60% during the study, while populations declined by 20-30 percent on three other 
study areas.  Furthermore, Forsman et al 2010 found that adult survival was declining on ten of 11 
study areas. These study areas include the Oregon/California cascades, and both Green Diamond and 
Hupa land. Forsman et al 2010 goes on to state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al 2010)


It must be noted that the grim numbers in Forsman et al 2010 do not accurately reflect conditions on 
private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas.  Considering the ineffective 
protections offered to owls on private industrial forestland in California, as well as in other states, these 
numbers are likely even more dire.


Cal Fire and SPI have failed to address the decline of NSO across its range and have failed to 
demonstrate that logging which could result in “take” as a result of THPs approved by the Department 
will not result in a bio regional or range-wide cumulative effect.  NSO in Northwest California are in 
real trouble, even in the coastal redwood region where the Department has insisted that NSO are not in 
decline.  Forsman et al 2010 clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for owl 
centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for 
“take.” This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate 
that the FPRs as constructed utterly fail to protect owls and owl habitat, and that cumulative impacts to 
individuals and to the species have been swept under the rug.  Please explain why Department has not 
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required a detailed analysis of cumulative impacts to the species bio regionally, or as a whole. 


IV.  Comments Specific to the “Tea Kettle” THP


1. History of Activity Center SHA095 “Modin Creek”
Section II, Item 32(a) on page 13 of the plan contains the following discussion of activity center 
SHA095 “Modin Creek”:


Activity center SHA095 “Modin Creek” was previously addressed under US Fish and Wildlife Service 
Technical Assistance (TA 1-11-05-TA-55) for THP 2-02-081SHA “Cow Pit.”  According to this TA, 
SPI conducted protocol surveys for NSO in 2003-2004 with no detections.  However, the Service noted 
that these surveys were initiated prior to sunset, and thus did not fully comply with the survey protocol. 
Survey data contained in Section V of the “Tea Kettle” THP indicates that no NSO responses were 
elicited at this activity center in 2010.


2. Direct and Cumulative Impacts to activity center SHA095 “Modin Creek”
According to the Technical Assistance package for the “Cow Pit” THP, SPI was to downgrade 78 acres 
of suitable nesting/roosting habitat to foraging habitat within 0.7 miles of the activity center.  All tolled, 
SPI was to downgrade 153 acres of suitable nesting/roosting habitat to foraging habitat classification 
within 1.3 miles of the activity center.  


According to the habitat analysis table contained in Section V, page 193 of the plan, current levels of 
available nesting/roosting habitat are below the US Fish and Wildlife Service recommended levels 
within the 0.7 mile radius of the presumed nest site. The area currently contains only 209 acres of 
available nesting/roosting habitat.  The Service recommends 250 acres, including 150 acres of “high 
quality” nesting/roosting habitat, of which there appears to be none.  Furthermore, available foraging 
habitat is well below the levels recommended by the Service. Only six acres of foraging habitat is 
present within 0.7 miles. Based on the information contained in this table, a total of 78 percent of the 
territory within 0.7 miles of this presumed nest site is classified as either non-habitat or low-quality 
foraging.  The “Tea Kettle” THP does not contain an analysis of available habitat within 0.5 miles of 
the activity center, however it is clear that this site is also deficient in high quality habitats within this 
radius.  
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Continued fragmentation of suitable foraging habitats in combination with this deficiency could result 
in the impairment of feeding behaviors or compromise the utility of the full territorial range for these 
NSO.  As noted elsewhere in these comments, there is no specific discussion of impairment of feeding 
behaviors provided in this THP, and no discussion of food base, and how this food base might be 
altered from logging of suitable foraging habitat.  The best available science and literature with respect 
to NSO continues to support the use of the 1.3 mile home range when considering impacts to owls. 
Habitat loss, even outside of the 0.5 mile radius can still result in “harm” to NSO, particularly when 
suitable habitat has been lost or degraded elsewhere within a given home range as is the case here. 


Please explain how  the Department can make a so-called “Take Avoidance Determination” regarding 
NSO activity Center SHA095 “Modin Creek” given pre-and-post harvest levels of availability of high 
quality habitats within 0.5 miles and 0.7 miles of the presumed nest site.  In particular, please explain 
how further reductions in suitable habitat within 0.7 miles of this activity center will avoid “harm” or 
“harassment” of NSO via a direct or a cumulative affect.  Finally, please explain how further loss and 
fragmentation of suitable habitat from within 0.7 miles of this activity center will avoid impairment of 
feeding, breeding, sheltering, and dispersing.  


3. Questionable location of activity center SHA095 “Modin Creek”
According to the pre-harvest habitat analysis map provided in Section V, on page 196 of the plan, it 
appears that SPI has typed the entirety of the center of this home rang as low-quality foraging. 
However, the proper location of this activity center is somewhat questionable.  At present, SPI has the 
location of this activity center at T36N-R1W Sec: 19.  However in the “Cow Pit” THP, SPI placed the 
location of this activity center in T36N-R1W Sec: 30.  


Given that neither SPI nor the Shasta-Trinity National Forest have detected any NSO within this home 
range in the recent past, there does not appear to be any support for moving the historic location of the 
activity center.  Furthermore, given the presence of Barred Owls in the vicinity of this activity center as 
noted by SPI, it is possible, and indeed probable that NSO responses are being suppressed, if NSO are 
present.  It should be noted that NSO can and do utilize more than one nesting location over time. 
Given the uncertainty of NSO presence at either nest site, please explain how SPI and the Department 
can make a determination that “take” is being avoided.  Furthermore, please provide substantial 
evidence in support of the current location of NSO activity center SHA095 “Modin Creek.”  Finally, 
given the presence of Barred Owls, please explain how either nesting location can be excluded from 
consideration.  


4. Questionable habitat typing
There are myriad inconsistencies in the habitat typing for activity center SHA095 “Modin Creek” 
between the “Cow Pit” THP, the original “Tea Bag”  THP, the “Tea Kettle” THP, and the available past 
and current aerial and virtual imagery.  We recognize that habitat typing under the “Cow Pit” and “Tea 
Bag” THPs was conducted under FPR definitions and that this fact clearly influences differences in 
habitat typing.  However, in spite of this fact, there are still numerous points of contention and 
inconsistencies in the habitat typing provided.  (See 2011 aerial imagery taken of activity center 
SHA095). [Attachment H]
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In particular, questions must be raised about the accuracy of habitat typing provided by SPI for T36N-
R1W Section 30.  SPI has typed the majority of the suitable habitat within the central portion of this 
section as nesting/roosting.  (See Section V, page 196).  However, in the original “Tea Bag” THP, using 
FPR habitat definitions, the RPF and SPI had mapped portions of this section in question as foraging, 
while other portions are typed as nesting/roosting.  ((See Section V, page 137 of the withdrawn “Tea 
Bag” THP (2-09-043SHA)).  Clearly habitat typed as foraging using FPR definitions would not likely 
meet the US Fish and Wildlife Service's definition of nesting/roosting habitat.  Based on review of the 
available imagery, it appears that habitat available that may qualify as nesting/roosting is restricted to 
the watercourse buffers.  These areas appear to be extremely narrow, and do not lend to support of the 
RPF's habitat typing for the “Tea Kettle” THP.  Please review the available material, including available 
aerial and virtual imagery and explain how habitat typed as nesting/roosting referenced here above can 
be deemed to be properly classified.  


Furthermore, SPI has typed all available habitat within Section 19 of T36N-R1W (where the activity 
center is presumably located) as low-quality foraging.  Once again, there appears to be inconsistencies 
between this typing, typing conducted under the “Tea Bag” THP and the available aerial and virtual 
imagery.  In the “Tea Bag” THP Section V, page 137 of the withdrawn plan, SPI had typed several 
veins of suitable nesting/roosting habitat within the referenced section.  These veins appear to be 
corresponding to watercourse buffer zones.  This typing appears to be supported by the available aerial 
and virtual imagery.  However, Section V, page 196 of the “Tea Kettle” THP has typed this entire area 
as low-quality foraging.  Once again, we recognize that differences in habitat typing may be accounted 
for by the application of differing definitions.  However, the available aerial and virtual imagery seems 
to suggest that the veins of nesting/roosting habitat typed in the “Tea Bag” THP may indeed be 
nesting/roosting habitat.  These veins of habitat are clearly distinguishable from other habitat and non-
habitat within this section in the available aerial and virtual imagery.  Please review the available 
material, including available aerial and virtual imagery and explain how habitat typed as low-quality 
foraging along the veins of the watercourse buffer can be typed as low-quality foraging rather than 
nesting/roosting. Given these and other potential inconsistencies with habitat typing analysis provided 
in the “Tea Kettle” THP, please explain how “take” avoidance can be presumed. 


5. Barred Owl occurrence and NSO “take” avoidance
As noted elsewhere in these comments, SPI indicates in Section II, Item #32(a) of the plan that Barred 
Owls have been detected in the historic home-range for SHA095 “Modin Creek.”  This fact not only 
complicates matters from an NSO detectability standpoint, but also from an NSO “take” avoidance 
standpoint.  As also noted elsewhere in these comments, the latest research suggests that quality of 
habitats and availability and proximity of neighboring habitats can significantly influence NSO 
territorial extinction probabilities.  Forest habitat fragmentation can give Barred Owls a competitive 
advantage over NSO because NSO appear to rely heavily on large tracts of undisturbed habitat.  Given 
that Barred Owls have been detected within the historic location of SHA095 “Modin Creek” there is a 
high likelihood that NSO could be utilizing nesting, roosting and foraging habitat elsewhere within the 
home range.  
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Please explain how NSO “take” avoidance can be presumed given the presence of Barred Owls, and 
the likelihood that NSO are utilizing a different location due to the presence of a competitive species. 
Furthermore, please explain how proposed fragmentation of existing NSO habitats will avoid 
compromising NSO ability to compete with Barred Owls.  Finally, please explain how “take” can be 
avoided when further forest habitat fragmentation is proposed.  


6. Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a  
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO.  This plan as 
proposed run a high risk of "take" at activity center SHA095 “Modin Creek” due to previous successive 
entries that have resulted in significant cumulative impacts due to habitat loss.


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due to the 
lack of sufficient information, analysis, and discussion from SPI or the RPF that would demonstrate 
"take" avoidance based on substantial evidence rather than the inadequate standards of the FPRs.  The 
NSO take avoidance analysis for the “Tea Kettle” THP provided by the RPF does not actually discuss 
any facts that would demonstrate avoidance of "harm" as defined in 14 CCR 939.10.  


Furthermore, it is difficult to consider the RPF's "take" avoidance analysis as expert opinion supported 
by facts, as  the standards for certification as a so-called “spotted owl expert” have been universally 
decried as inadequate, and the RPF provides no facts that would support his opinion other than 
reiteration of the FPRs retention standards.  The RPF in this case is not a biologist, and represents the 
interests of SPI rather than the interests of the NSO or the public.  Decisions made by RPFs and staff 
foresters at the Department are not based on independent scientific review of facts, as is demonstrated 
by the lack of such supporting facts in this THP.  


Finally it is clear that there is no real established process for how "take" avoidance will be determined, 
what will be required, when it is required in the record, or even what document will ultimately serve as 
certification that a THP has avoided “take.” As such, the plan should be denied unless substantial 
changes are made, substantial issues are addressed, and substantial information is provided. Once these 
deficiencies are corrected and the information is provided in the THP, then it must be recirculated for 
review and comment by the public. This revised and recirculated THP must include any determination 
as to "take" of the NSO.


For EPIC,


Rob DiPerna
Industrial Forestry Reform Advocate
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February 15, 2012 
 
Mr. Mike Bacca  
Cal Fire Forest Practice Manager 
6105 Airport Rd 
Redding, CA 96002 
 
 
 
Re: EPIC Supplemental comments regarding Timber Harvest Plan 2-11-076SHA “Tea Kettle” 
 
 
Dear Mr. Bacca and Cal Fire: 
 
The Environmental Protection Information Center (“EPIC”) submits the following supplemental 
comments regarding Sierra Pacific Industries (“SPI”) Timber Harvest Plan (“THP”) 2-11-
076SHA “Tea Kettle.”  Please include these comments and associated attachments in the record 
for the above-referenced THP. 
 


I. Supplemental Comments 


 


The “Tea Kettle” THP as proposed will likely result in “take” of NSO at activity center 
SHA0095 “Modin Creek.” EPIC has provided SPI with a 60-day notice of intent to sue pursuant 
to Section 9 of the federal Endangered Species Act over alleged “take” of NSO.  Lacking 
substantial changes to these THPs to eliminate harvest of suitable NSO habitat within known 
NSO home ranges that will lead to “take” of this species, EPIC intends to include these THPs in 
our complaint.  [Please refer to 60-day Notice of Intent to Sue letter, Attachment A]  
 
The “Tea Kettle” THP must be substantially modified to delete proposed harvest that will 
remove suitable NSO habitat from within known NSO home ranges associated with this THP in 
order to address the potential for “take” as defined in our previously submitted comments.  
Lacking such revisions, this THP poses a significant risk of “take” of NSO, and thusly should be 
denied. 
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Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
 
 


Attachments 


 


Attachment A: 60-day Notice of Intent to Sue Sierra Pacific Industries  
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January 26, 2012 
 
 
Mr. Mike Bacca 
Cal Fire Forest Practice 
6105 Airport Rd 
Redding, CA 96002 
 
 
Re: EPIC Comments regarding Sierra Pacific Industries Timber Harvest Plan 2-11-078SHA 
“Uncle.” 
 
 
Dear Mr. Bacca and Cal Fire: 
 


The Environmental Protection Information Center (“EPIC”) submits the following comments 
regarding Sierra Pacific Industries (“SPI”) Timber Harvest Plan (“THP”) 2-11-078HA, “Uncle.” 
Please include these comments and associated attachments in the record for the above-referenced 
THP. 


I. Introduction 


1. Summary 


The case of the “Uncle” THP (previously THP 2-09-068SHA “Uncle Jesse”) demonstrates that 
SPI proposed THPs have the potential to result in “harm” or “take” of Northern Spotted Owl 
(“NSO”).  The withdrawal of the “Uncle Jesse” THP clearly shows that SPI proposed operations 
can, and likely have resulted in unauthorized “take” of NSO.  Despite the myriad of operational 
changes made from the “Uncle Jesse” THP to the “Uncle” THP in hopes of avoiding direct 
“harm” to NSO, the proposed THP nevertheless fails to adequately address the cumulative 
effects of multiple entries to facilitate habitat removal within these territories.  Lack of NSO 
detections at these historic sites demonstrates how timber harvest can adversely affect site 
occupancy, thus resulting in “take” of NSO.   
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SPI continues to propose THPs which removal NSO habitat from known historic home ranges 
without securing a federal Incidental Take Permit (“ITP”) and associated Habitat Conservation 
Plan (“HCP”).  Furthermore, SPI continues to insist on applying the protective provisions of 14 
CCR 939.9(g) instead of following the U.S. Fish and Wildlife Service‟s NSO take avoidance 
guidelines, thus further increasing the risk of unauthorized “take” of NSO.  At  this time, SPI 
operations as proposed under this THP and many others like it are out of compliance with 
applicable federal prohibitions against “take” of NSO, and are thus also out of compliance with 
the provisions of 14 CCR 939.10.   


2. History of the “Uncle” THP 


The “Uncle” THP is the resubmission of withdrawn THP 2-09-068SHA “Uncle Jesse.”  The 
“Uncle Jesse” THP was accepted for filing by Cal Fire on October 26, 2009.  On February 12, 
2010, Cal Fire review Team sent a letter to SPI requesting additional information and 
clarification in order to facilitate a so-called “take avoidance determination” (“TAD”).  On April 
7th, 2010, Cal Fire recirculated the “Uncle Jesse” THP with revisions to the NSO “take” 
avoidance analysis.  On April 26th, 2010, the Cal Fire second review team recommended the 
“Uncle Jesse” THP for approval.  On May 18th, 2011, Cal Fire sent a letter to SPI expressing 
concerns over proposed operations within 0.5 miles of NSO activity center SHA108 due to the 
lack of high quality habitat available within 0.5 miles of the site post-harvest.  Cal Fire 
recommended that SPI remove the proposed harvest of suitable nesting/roosting habitat within 
0.5 miles of activity center SHA108.  SPI chose to delete all units within 0.5 miles of any known 
NSO activity center as a result.  On June 24th, 2011, Cal Fire once again recirculated the “Uncle 
Jesse” THP.  On October 31, 2011, SPI requested withdrawal of the “Uncle Jesse” THP, a 
request which Cal Fire accepted.  On November 4, 2011 SPI resubmitted the THP under THP 2-
11-078SHA “Uncle.”   


3. Project Details 


The “Uncle” THP covers a total of 609 acres within the Fish Creek and Jesse Creek State 
Planning Watersheds in Shasta County, California.  SPI provides the following description of the 
“Uncle” THP at the beginning of Section II: 


 


SPI also describes changes in the THP relative to NSO: 







3 
 


 


Silviculture on the 609 acre plan includes 252 acres of clearcutting, and 227 acres of alternative 
prescription most closely resembling clearcutting.  In addition, the plan proposes 115 acres of 
selection harvest, and 15 acres of road-right-of-way construction.  Both ground and cable-based 
yarding systems are proposed for use, and the Erosion Hazard Rating ranges from Moderate to 
High.  Ground-based equipment is proposed use on slopes exceeding 65 percent.  According to 
Section II, Item #25, several road segments are proposed on either slopes greater than 65 percent, 
or on slopes greater than 50 percent within 100 feet of a WLPZ.  


There are five known historic NSO activity centers within 1.3 miles of the plan boundaries.  
These are SHA028 “Squaw Creek,” SHA091”Claiborne Creek,” SHA108 “Jesse Creek,” 
SHA109 “Muddy Springs Creek,” and SHA120 “Little Bagley Mountain.”  SPI is proposing to 
avoid “take” of NSO through the application of the protective provisions of 14 CCR 939.9(g) 
while utilizing the U.S. Fish and Wildlife Service habitat typing definitions. 


II. Background on Northern Spotted Owl 


1. Northern Spotted Owl Listing History 


The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act 
on June 26, 1990. According to the 2011 Revised NSO Recovery Plan, NSO listing came as a 
result of the loss and adverse modification of habitat as a result of timber harvest, and 
exacerbated by factors such as catastrophic wildfire, volcanic eruptions, and windstorms. The 
2011 Revised Recovery Plan also cites the lack of adequate regulatory mechanisms to protect 
and conserve NSO as a primary reason for the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition. Declining habitat was 
recognized as a severe to moderate threat throughout the species range. 


2. Northern Spotted Owl Life History and Habitat Requirements 


Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, 
generally increasing from south to north (USFWS 1990b). Estimates of median size of their 
annual home range vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 
14,211 acres on the Olympic Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted 
owl home ranges are larger where flying squirrels are the predominant prey and smaller where 
wood rats are the predominant prey. Home ranges of adjacent pairs overlap (Forsman et al. 1984; 
Solis and Gutiérrez 1990), suggesting that the defended area is smaller than the area used for 
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foraging. The Service uses a circle of 0.7-mile radius (984 acres) from the activity center to 
delineate the most heavily used area during the nesting season. The portion of the home range 
used during the breeding season is smaller than that used in the remainder of the year (Forsman 
et al. 1984; Sisco 1990). 


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls 
(Forsman et al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, 
but rarely breed until they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et 
al. 2002). Breeding females lay one to four eggs per clutch, with the average clutch size being 
two eggs; however, most spotted owl pairs do not nest every year, nor are nesting pairs 
successful every year (USFWS 1990b; Forsman et al. 1984; Anthony et al.2006). The small 
clutch size, temporal variability in nesting success, and delayed onset of breeding all contribute 
to the relatively low fecundity of this species (Gutiérrez 1996). 


Natal dispersal of spotted owls typically begins in September and October with a few individuals 
dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal dispersal 
occurs in stages, with juveniles settling in temporary locations between periods of more 
pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies 
(USFWS 1990b; Miller 1989). Known or suspected causes of mortality during dispersal include 
starvation, predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic 
infection may contribute to these causes of mortality, but the relationship between parasite loads 
and survival is poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002). 


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day 
(Forsman et al. 1984; Sovern et al. 1994). The composition of the spotted owl‟s diet varies 
geographically and by forest type. Generally, flying squirrels are the most prominent prey for 
spotted owls in Douglas-fir and western hemlock forests (Forsman et al. 1984) in Washington 
and Oregon, while dusky-footed wood rats are a major part of the diet in the Oregon Klamath, 
California Klamath, and California Coastal Provinces (Forsman et al. 1984, 2001, 2004; Ward et 
al. 1998; Hamer et al. 2001). Depending on location, other important prey include deer mice, 
tree voles, red-backed voles, gophers, snowshoe hare, bushy-tailed wood rats, birds, and insects, 
although these species comprise a small portion of the spotted owl diet (Forsman et al. 1984, 
2004; Ward et al. 1998; Hamer et al. 2001). 


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because 
such forests contain the structures and characteristics required for nesting, roosting, and foraging. 
Features that support nesting and roosting typically include a moderate to high canopy closure 
(60 to 90 percent); a multi-layered, multi-species canopy with large overstory trees (with 
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees with 
various deformities (large cavities, broken tops, mistletoe infections, and other evidence of 
decadence); large snags; large accumulations of fallen trees and other woody debris on the 
ground; and sufficient open space below the canopy for spotted owls to fly (Thomas et al. 1990). 
Forested stands with high canopy closure also provide thermal cover (Weathers et al. 2001) and 
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protection from predators. Foraging habitat generally has attributes similar to those of nesting 
and roosting habitat, but such habitat may not always support successfully nesting pairs (USFWS 
1992b). Dispersal habitat, at a minimum, consists of stands with adequate tree size and canopy 
closure to provide protection from avian predators and at least minimal foraging opportunities 
(USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse through highly 
fragmented forest landscapes, yet the stand-level and landscape-level attributes of forests needed 
to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004). 


3. Threats to Northern Spotted Owls 


The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to 
the decline of the Northern Spotted Owl. Listing Factor A identifies several threats to Northern 
Spotted Owl: 


“The key threats identified that relate to this listing factor are: (1) loss of habitat and 
changes in distribution of habitat as a result of past activities and disturbances, due 
especially to timber harvest and permanent conversion of habitat; and (2) ongoing 
habitat loss from natural disturbance (especially fire), timber harvest, and permanent 
conversion of habitat.” 


Other threats contributing to the declined of NSO include changes in climate in forest 
ecosystems including changes in temperature, increasing instances of wildfire, and outbreaks of 
insects and diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the 
impairment of essential life history behaviors such as feeding, breeding, sheltering, and 
dispersing. Timber harvest can result in either direct loss or significant degradation of NSO 
habitat. Timber harvest can also result in an accumulation of habitat loss over time as a result of 
multiple projects within and adjacent to the same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion 
of Barred Owls into NSO habitat and territories. Barred Owls are known competitors for 
resources and habitat and are also known to harass Northern Spotted Owls. Dugger et al. 2009 
indicates that the presence of Barred Owls suppresses responses of Northern Spotted Owls to 
survey efforts. The 2011 Revised Recovery Plan calls for the retention of high quality habitat 
both within and outside occupied NSO home ranges as a means of mitigating the impacts of 
Barred Owls. 


Dugger et al. 2011[Attachment A] entitled “Transient Dynamics of Invasive Competition: 
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the 
amount of older forest near core areas of use for Northern Spotted Owls most strongly influenced 
extinction rates for Northern Spotted Owl pairs. Dugger et al. 2011 notes that: 


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with 
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decreased amounts of old forest at the core...and this effect was 2-3 times greater where 
barred owls were detected.”(Dugger et al. 2011) 


The abstract for Dugger et al. 2011 concludes: 


“We observed increased extinction rates in response to decreased amounts of old forest 
at a territory core and higher colonization rates when forest habitat was less fragmented. 
Annual site occupancy for pairs reflected the strong effects of barred owls on occupancy 
dynamics with much lower occupancy rates predicted where barred owls were detected. 
The strong barred owl and habitat effects on occupancy dynamics of spotted owls 
provided evidence of interference competition between the species. These effects increase 
the importance of conserving large amounts of contiguous, old forest habitat to maintain 
northern spotted owls in the landscape.” (Dugger et al. 2011) 


Dugger et al. 2011 shows that fragmentation of habitat and distance to neighboring suitable 
habitat can significantly affect the extinction probabilities of Northern Spotted Owl territories. 
Thus there is a correlation between competitive advantages for Barred Owls where habitat for 
Northern Spotted Owls is fragmented. This flies in the face of the Department's standard 
argument that logging of Spotted Owl habitat does not give Barred Owls a competitive 
advantage. Clearly fragmentation of Spotted Owl habitat through logging compromises the 
ability of Spotted Owls to compete with Barred Owls. Maintaining Spotted Owl habitat, 
therefore, even unoccupied habitat, must be a foremost priority to prevent extinction of Spotted 
Owl territories as recommended by Dugger et al, 2011 and the 2011 Revised Recovery Plan. 


4. Definition of “take” in context of Northern Spotted Owl 


Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can „take‟ or attempt to „take‟ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act‟s definition of “take.” 
The USFWS regulations define “harm” to mean: 
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[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly impairing 
essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to „harm‟ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


III. Northern Spotted Owl Take Avoidance 


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)] 


SPI chose 14 CCR 939(g) (option "g") as a tool to evaluate impacts on NSO. EPIC has been 
denied the opportunity to analyze the potential for "take" or potential and significant impacts 
because critical information has not been provided to the public prior to approval of the THP. 14 
CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: 


(c)There is evidence that the information contained in the plan is incorrect, incomplete 
or misleading in a material way, or is insufficient to evaluate significant environmental 
effects. The sufficiency of the information provided in a THP to evaluate significant 
environmental effects shall be judged in light of what is reasonable and necessary.” 
(Emphasis added) 


Given that determinations of the likelihood of "take" are made at the time of plan approval, the 
public has no basis upon which to comment on the determination once it is made. 


Section IV, page 122 of the plan makes reference to a so-called “take avoidance determination” 
(“TAD”): 
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“Therefore, by following the application of the forest practice rules & obtaining a Take 
Avoidance Determination (TAD) from CALFIRE, the THP will not result in a direct or indirect 
significant impact to any individual NSO or the species.” 


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not 
see the term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules 
(FPRs). What is a “Take Avoidance Determination” and what criteria does Cal Fire use to make 
such a determination? Please provide EPIC with the criteria used in this determination, so that 
EPIC can review them. 


Secondly, any determination as to “take” must be fully explained and supported in the THP, so 
that the public may review and comment upon it. This is not something that can occur after 
approval. 14 CCR 898.2(f) prevents Cal Fire from approving a plan that would result in take of 
NSO. Thus, that determination must have been made no later than the time of THP approval, and 
it must be based on analysis and evidence available for public review and comment. This is 
consistent with CEQA and the Forest Practice Rules and the Forest Practice Act. 


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest 
Practice Act, information concerning the evaluation of potential take of NSO should be included 
in the plan prior to approval to allow the public to fully evaluate the materials and comment on 
potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. 
EPIC and the general public have the right to review potential significant impacts in light of the 
whole of the record. Such informed review is impossible if analysis and determination of NSO 
impacts or issuance of “TAD” are executed after public comment. The “TAD” determination 
must be subject to transparent public scrutiny. 


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-
fact amendment as stated in the THP, such an amendment must be treated as a substantial 
deviation, for the reasons stated above: (To date, Cal Fire has been treating these amendments as 
minor unless new owls are found or operations change) such evidence and determination must be 
subject to public review and comment, including such information as an amendment deprives 
EPIC and the public of the opportunity to review NSO survey data, and to review information 
available that the Department is relying on to make such a determination. 


Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire 
does not have the expertise or legal authority to make a determination of take of a federally listed 
species. 


Please address each of the points raised immediately above. Please explain in detail how this so-
called “TAD” determination will occur, when and by whom. Will independent review and 
inspection be conducted? If so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” 







9 
 


determination, such as lists of criteria for what constitutes “take” avoidance, scientific 
publications on the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire 
guidance documents that have been written in response to Cal Fire's new responsibility to 
conduct option "g" “Take Avoidance Determinations.” 


2. Cal Fire has no authority to determine the likelihood of take 


Option "g" is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which 
have the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of 
Forestry (the Board) cannot grant or confer. 


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO. 
This not only violates the Board‟s obligation to adopt rules that protect wildlife, but is being 
undertaken in the absence of CEQA and FPR compliance. The Board's decision to implement 
939.9(g) did not disclose or evaluate the potential for impacts on the environment, and 
particularly to the NSO, which are a reasonably foreseeable consequence of its implementation. 


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will 
involve take of an NSO: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any 
one of the following conditions exist: …(f) Implementation of the plan as proposed would 
result in the taking of an individual Northern Spotted Owl prohibited by the Federal 
Endangered Species Act.” 


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated in 
the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 
14 CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take 
under the ESA. Cal Fire simply may not allow any plan that would result in take.  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed 
species and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important 
Information for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 
2008, at p. 6 #1 (Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it 
prohibits Cal Fire from approving a plan that would cause “take.” That is not the same as giving 
Cal Fire authority to determine "take" or no “take,” any more than Cal Fire is free to determine 
whether a plan may violate a water quality control plan, as provided in subdivision (h) of the 
same regulations. 


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee 
agencies are the agencies that have the statutory duty and obligation to make those calls, and 
once made, Cal Fire may not trump them. To the extent Cal Fire wishes to provide general 
guidelines that will ensure take avoidance, it must adopt guidelines that clearly preclude "harm" 
to NSOs and their habitat. Cal Fire is well aware that Option "g" does not provide adequate 
standards to prevent NSO “take.”  
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In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal 
Fire provides FWS communications which establish that compliance with subdivision (g) does 
not prevent take of NSO. Accordingly, in the absence of actual consultation with FWS to 
establish no “take,” Cal Fire cannot make a determination of no “take.” It does not have the 
authority, the standards, or the best science upon which to make such a determination. 


3. Logging on Private Industrial Lands in Northwest California, approved by Cal Fire, has led 
to substantial and systematic take of NSO. 


Simple analysis shows that logging operations on private industrial lands in California has 
continued to cause significant “harm” to Northern Spotted Owls and their habitat over the two 
decades since the owl‟s listing. As well, the USFWS, states, in an unpublished document entitled 
by USFWS Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for 
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern 
Interior Region (Regulatory and Scientific Basis)[Attachment D] dated 12/14/09 and provided 
on Cal Fire‟s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects 
of repeated entries within many NSO home ranges has reduced habitat quality to a 
degree causing reduced occupancy rates and frequent site abandonment. In a large 
proportion of technical assistance letters to CAL FIRE and industrial timberland owners 
during the past five years, we noted the lack of NSO responses at historic territories, and 
described habitat conditions considered inadequate to support continued occupancy and 
reproduction.” (emphasis added) (p 11) 


The same document advises that, 


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do not 
support sustained occupancy by NSO.” (p 12) 


 


We reproduce here the graph presented by FWS in this document to illustrate those trends. 
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning 
date of the analysis persisted to the end, by contrast to 80% of such pairs present on Forest 
Service lands. Please note that these impacts almost entirely preceded the arrival of the Barred 
Owl in Northwest California. The presence of Barred Owl in North West California complicates 
Cal Fire‟s efforts with respect to NSO "take" avoidance in several ways. Because the presence of 
Barred Owl itself threatens NSO, where Barred Owl is present, even relatively minor additional 
impacts from habitat modification may substantially impair NSO survival and reproduction – 
i.e., lead to “take” of NSO. 


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" 
assessment will suffice to preclude take where Barred Owl is or may be present. As well, Barred 
Owl presence substantially complicates questions of how to survey effectively for NSO because 
NSO respond less frequently to vocalizations when Barred Owls are present. (Final Report: 
Estimating Northern Spotted Owl Detection Probabilities: Updating the USFWS Northern 
Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E] 


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the 
sole basis for NSO habitat protections during the period summarized in the above analysis of 
NSO persistence on public and private lands in California. Given Fish and Wildlife Service‟s 
assessment of the catastrophic inadequacy of those FPR habitat definitions and retention 
standards (reviewed below), it is very likely that the level and intensity of harms suffered by the 
NSO would have been far worse had California‟s FPR standards actually been the sole basis for 
owl and habitat protections during the last two decades. 


 


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows 
substantially higher levels of NSO habitat loss on private lands versus public lands since the 
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advent of the Northwest Forest Plan. Table B-2 taken from the recovery plan (below) indicates 
that private lands in California accounted for 5.8 percent of total Northern Spotted Owl habitat 
lost. Range-wide, 14.9% of NSO habitat on private lands within the range of the owl has been 
lost between 1994/96-2006/2007.  


 


These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on 
private industrial timberlands in Northwest California. They are entirely inconsistent with the 
basic premise of Cal Fire's present policy, that "take" avoidance can be assured using general 
provisions for owl habitat definitions and retention standards while allowing substantial 
continued logging in owl habitat. Given this history, Cal Fire must understand that, where Cal 
Fire allows logging in NSO habitat to continue, some level of “take” must be presumed to occur 
in the absence of a regulatory mechanism that ensures "take" avoidance. 


4. Deficiencies of Option "g" 
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Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted 
owls and owl biology 19 years ago. The rules are now completely out of date and clearly 
inconsistent with the current biological analysis for NSO. 


Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in 
California's Northern Interior Region (FWS Regulatory and Scientific Basis).  


Under item B in this document, the FWS notes several reasons why the current FPRs are not 
adequate to evaluate or avoid “take.” These reasons include new information available since the 
rules were enacted (which have changed the amount required, the habitat definitions, and spatial 
arrangement criteria), the Service's experience with the TA process, and analysis indicating loss 
of territories under the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some 
of the deficiencies of the current FPRs: 


“When the FPR guidelines were adopted in 1992, data relating habitat variables to 
occupancy, reproduction, and survival of NSO were limited. The FPR guidelines for 
avoiding incidental take of NSO were therefore based on comparison of proposed post-
harvest habitat conditions with the amount and of quality of habitat observed at occupied 
NSO sites described in various studies. Under this standard, habitat modification 
potentially could result in substantial reduction of reproduction, survival, and occupancy 
at NSO activity centers without the appearance of take, because habitat conditions 
resemble other low-quality NSO territories. NSO are known to occupy low-quality sites 
where their reproduction and survival are substantially reduced (Franklin et al. 2000, 
Dugger et al. 2005); the existence of these low quality sites suggests that reliance on 
habitat conditions corresponding to the presence or of owls at historic territories 
represents a low bar for determining habitat thresholds and take.”(FWS Regulatory and 
Scientific Basis) 


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection 
for NSO activity centers associated with logging operations, even the FWS acknowledges that 
those Take Avoidance Guidelines are not adequate to promote population growth or recovery: 


“It is important to recognize that the habitat conditions described in the document are 
intended for use in estimating the likelihood of take of an individual NSO under the ESA; 
they do not represent habitat conditions required for habitat growth or recovery. The 
FWS guidelines focus solely on individual NSO territories and do not incorporate large-
scale issues such as connectivity and dispersal of habitat, wintering habitat, or long-term 
habitat disturbance patterns.” (FWS Regulatory and Scientific Basis) 


As this document explains, even the FWS standards have reduced habitat viability and quality to 
the point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis 
Figure I.B.1) 
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5. Differences in Habitat Definitions 


One significant difference between the FPRs and the USFWS guidelines is the use of different 
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed 
and specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the 
difference between the two is demonstrated by the fact that what qualifies as roosting habitat 
under the FPRs would at best qualify for low-quality foraging habitat under the FWS 
definitions. The FWS notes: 


“...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the 
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are 
typically poor habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge 
to Cal Fire's Chris Browder) 


The FWS expounds on the inadequacies of the FPR definitions: 


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the 
habitat definitions and retention standards in the FPRs represent minimum values that 
are below the habitat parameters associated with reasonable levels of territory 
occupancy, survival, and reproduction by NSO.”(ibid)(Emphasis added) 


Finally, the Cal Fire Document quotes the Service, stating: 


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at 
best represent the bare minimum conditions. Take may easily occur as repeated harvest 
entries reduce stand structure from whatever the owls originally occupied to the 
uniformly low values under the rules...in our review/assessment of NSO habitat 
relationships in the interior zone, we were unable to find any support for significant 
NSO use of habitat conditions allowed under the definitions in 895.1.”(Cal Fire 
2009)(Emphasis added) 


Below are two tables representing the differences in habitat definitions in the Forest Practice 
Rules versus the FWS Take Avoidance Guidelines for the interior region:  


FWS Interior Definitions: 


 
FWS Interior 


 Basal Area TPA 26”+ Canopy closure QMD (DBH) 


HQNR 210 > 8  >60% >15” 


N/R 150-180 >8 >60% >15” 
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F Mix ranging 120-
180 


>5 Mix 40-100% >13” 


LQF Mix ranging 80-
120 


 >40% >11” 


 


 


FPR Standard Definitions: 


 


Cal Fire - Forest Practice Rules  
 Canopy closure DBH 


N >60% total (40% dominant and co-dominant) >11” 


R >40% with high degree of variability >11” 


F >40% but if more than 80% must be “fly 
space” 


>11” conifer 


>6” hardwoods 


As can be seen, there are substantial differences between the FWS interior Take Avoidance 
Guidelines definitions and the FPR definitions. These differences include basal area, canopy 
closure, trees greater than 26 inches DBH, and average tree diameter required to meet the 
standard of the definitions. 


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is 
not following the letter or the intent of the Service's guidelines. Use of the FWS definitions 
without implementation of the rest of the Service's standards is a cherry-picking approach that 
meets neither the intent of the guidelines or the higher standards of “take” avoidance they 
represent.  


6. Cal Fire's Solution is Inadequate. 


Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 
14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations: 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center 
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. 
This is due to the USFWS observation that following these guidelines “is the most 
effective manner of avoiding take.” (Cal Fire 2009) 
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Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly 
recommend the use the FWS standards out of one side of their mouth and out of the other 
suggest that RPFs (via the “Spotted Owl Experts” who are often in employ of the company) 
rationalize why their alternative to the FWS standard “will still ensure take avoidance”. The 
problem is that Cal Fire lacks the necessary expertise in spotted owl biology to know the 
difference between an alternative that would cause "take" from one that wouldn't. 


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, 
especially if  that habitat is unsuitable or very low quality habitat because it is being defined 
using the FPRs. Take can also occur when operations are limited to the fringe of the outer circle 
of the activity centers, especially when the rest of the habitat in the territory has been fragmented 
and degraded by extensive timber harvest. There is no mention of site-specific measures that 
would serve to avoid "take" in the absence of compliance with the FWS take avoidance 
guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10] 


14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if 
any of the following conditions exist: 


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 


(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 


(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered. 


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to 
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which relies entirely on the inadequate 
retention standards in the FPRs to assume that "take" will not occur. Logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI 
have failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat 
elements will not impair essential life history behaviors of NSO.  


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat 
retention standards and protection measures for NSO in the Forest Practice Rules. These 
statements do not demonstrate that feeding will not be impacted since there is no discussion of 
current prey base. They fail to demonstrate how clearcutting within suitable habitat within a 
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known NSO home range will avoid disrupting mating or breeding behaviors. They fail to 
demonstrate how logging of suitable habitat within a known home-range will avoid disrupting 
sheltering behaviors, including a failure to demonstrate that microclimates will not be adversely 
affected. No data on microclimate is provided. These statements fail to demonstrate that shelter 
to allow escapement from predators and severe weather will not be adversely altered. No 
discussion of edge effects or weather impacts is provided. These statements fail to demonstrate 
how connectivity of habitats to facilitate dispersal will be impacted by logging within the home 
range of a habitat deficient activity center. Dispersal is not discussed. 


There is simply insufficient and inadequate information in the THP record as posted on the Cal 
Fire FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that 
"take" of NSO will be avoided. Please provide a detailed analysis from a qualified person 
demonstrating how proposed operations will avoid “take.” Please address how clearcut logging 
of suitable habitat within a known NSO activity center will avoid "harm" as described in 14 CCR 
939.10. Please include a detailed analysis demonstrating that microclimates will not be adversely 
affected, and that essential behaviors including feeding, sheltering, breeding, escapement, and 
dispersal will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not 
impossible for Cal Fire, SPI, EPIC, or the public to evaluate the potential for "take" of NSO. 


8. Significant Cumulative Impacts to NSO  


Forsman et al 2011 Population Demographics of the Northern Spotted Owl [Attachment G] has 
demonstrated a range-wide decline in NSO populations over 11 study areas. Populations on four 
study areas declined 40-60% during the study, while populations declined by 20-30 percent on 
three other study areas. Furthermore, Forsman et al 2011 found that adult survival was declining 
on ten of 11 study areas. These study areas include the Oregon/California cascades, and both 
Green Diamond and Hupa land. Forsman et al 2011goes on to state: 


“We concluded that fecundity, apparent survival and/or populations were declining on 
most study areas, and that increasing numbers of Barred Owls and loss of habitat were 
partially responsible for these declines.” (Forsman et al 2011, abstract) 


It must be noted that the grim numbers in Forsman et al 2011 do not accurately reflect conditions 
on private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas. Considering the 
ineffective protections offered to owls on private industrial forestland in California, as well as in 
other states, these numbers are likely even more dire. 


Cal Fire and SPI have failed to adequately address the decline o NSO throughout its range, as 
well as within the Klamath/Cascade Province, and have failed to demonstrate that logging which 
could result in “take” as a result of THPs approved by the Department will not result in a bio 
regional or range-wide cumulative effect. NSO in Northwest California are in real trouble, even 
in the coastal redwood region where the Department has insisted that NSO are not in decline. 
Forsman et al 2011 clearly debunks this theory.  







18 
 


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for 
owl centers associated with this THP, resulting in cumulative impacts, and ultimately the 
potential for “take.” This loss and the countless others sanctioned by Cal Fire THP approvals 
clearly demonstrate that the FPRs as constructed utterly fail to protect owls and owl habitat, and 
that the cumulative effects to individuals and to the species have been swept under the rug. 
Please explain why Department has not required a detailed analysis of cumulative impacts to the 
species bio regionally, or as a whole.  


IV. Comments Specific to the “Uncle” THP 


1. Activity center SHA028 “Squaw Creek” 


 A). Known history of activity center SHA028 “Squaw Creek” 


The CNDDB NSO viewer in Section V, page 175 of the plan indicates that NSO were initially 
detected at this activity center in 1989.  NSO detections are also noted for 1991.  Activity Center 
SHA028 “Squaw Creek” was most recently addressed in the United States Fish and Wildlife 
Service Technical Assistance letter #81333-2007-TA-119 pursuant to THP 2-04-170SHA 
“Happy Shoes.”  According to this Technical Assistance, a single male NSO was detected on six 
occasions during four nighttime visits in 2005, and that a visual detection was documented.  The 
Service determined a new location for this activity center based on these 2005 surveys.  The 
CNDDB NSO viewer records do not indicate section numbers for the 2005 detections.  Section 
V, page 243 of the “Uncle” THP indicates this NSO activity center is located at T37N-R2E 
Section 26.  It is unclear whether or not the location currently attributed to this activity center is 
consistent with the location established by the Service in 2005.  Please verify that the currently 
mapped location for this activity center is consistent with the location attributed by the Service. 


 B). Known Harvest History at activity center SHA028 “Squaw Creek” 


Activity center SHA028 was last entered for timber harvest by SPI under THP 2-04-170 “Happy 
Shoes.” Below are the pre and post harvest tables for the “Happy Shoes” THP: 
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As these tables indicate, SPI either downgraded or removed 172 acres of nesting/roosting habitat 
within 0.7 miles of the activity center.  It should be noted that this included a clearcut unit within 
less than 1,000 feet of the presumed nest site.  SPI removed or downgraded a total of 371 acres 
nesting/roosting habitat from within the 1.3 mile home range radius.   


 C). Potential for “Harm” or “take” at activity center SHA028 “Squaw Creek” 


According to Section V, page 245 of the plan, SPI is proposing to remove one acre of suitable 
nesting/roosting habitat from within the 0.7 mile radius. SPI has not typed any high-quality 
nesting/roosting habitat within this activity center home range.  In addition, SPI proposes to 
remove 20 acres of suitable foraging habitat and 15 acres of low-quality foraging habitat from 
within 0.7 miles of the presumed nest site.  In all, SPI is proposing to remove a total of 37 acres 
of foraging habitat and 57 acres of low-quality foraging habitat from within 1.3 miles of the 
presumed nest site.  The majority of the proposed harvest within this activity center occurs to the 
north within T37N-R2W Section 23. Portions of units 23D, 23E, and 23F occur within 0.7 miles 
of the activity center, adjacent to the nest/roost core.  These units are comprised of clearcutting 
and alternative prescription clearcutting.   


The combined effect of clearcutting conducted under the “Happy Shoes” THP and the proposed 
clearcutting and alternative prescription clearcutting as proposed under the “Uncle” THP will 
create large areas of non-habitat within 0.7 miles of activity center SHA028 “Squaw Creek.” In 
particular, operations in units 23E and 23F will create a significant opening of non-habitat 
resulting from even-aged management units adjacent to one another, essentially creating an 
oversized unit of 38 acres.  As noted elsewhere in these comments, SPI and the Department have 
failed to provide substantial evidence demonstrating how proposed removal of suitable NSO 
habitat adjacent to the nest/roost core will avoid “harm” to NSO.  Please provide substantial 
evidence demonstrating how edge effects will be avoided, and subsequently how impacts to 
sheltering, foraging and dispersal will be avoided.   
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As is demonstrated by evidence previously provided, NSO had been detected at this activity 
center prior to the clearcut logging of suitable habitat within 1,000 feet of the nest site under the 
“Happy Shoes” THP.  The lack of responses after logging under the “Happy Shoes” THP was 
conducted raises substantial questions about whether or not “take” has already occurred at this 
activity center as a direct result of logging operations carried out by SPI and sanctioned by the 
Department.  SPI and the Department have not addressed this fact, and have failed to 
demonstrate how further clearcut logging of suitable NSO habitat will avoid compounding the 
effects of logging under the “Happy Shoes” THP.  Please address the lack of recent NSO 
responses subsequent to the logging of the “Happy Shoes” THP, and address how logging 
proposed under the “Uncle” THP will avoid further compromising the utility of this activity 
center for NSO.  We remind Cal Fire that “take” can occur even when there is an abundance of 
post-harvest habitat, particularly in this case where logging of suitable habitat has occurred 
within 1,000 feet of the presumed nest site.   


2. Activity center SHA120 “Little Bagley Mountain” 


 A). Known history of activity center SHA120 “Little Bagley Mountain” 


According to the CNDDB NSO viewer records provided in Section V of the “Uncle” THP, the 
first detections at this activity center occurred in 1991 via the Shasta-Trinity National Forest.  
The CNDDB record indicates the last detection in 1992, with no detections noted in 2005 or 
2006.  Activity center SHA120 “Little Bagley Mountain” was also addressed under Technical 
Assistance letter 81333-2007-TA-119 for THP 2-04-170SHA “Happy Shoes,” dated July 18, 
2007.  This Technical Assistance letter verifies that no NSO detections were elicited during 
protocol surveys conducted in either 2005 or 2006.  According to Section V, pages 256 and 257 
of the “Uncle” THP, SPI did not detect NSO during an activity center search on June 16, 2011.  
The notes for this activity center search indicate that there are large portions of non-habitat 
associated with this activity center, particularly on the south east side. 


 B). Known harvest history at activity center SHA120 “Little Bagley Mountain” 


Activity center SHA120 “Little Bagley Mountain” was also previously entered under the “Happy 
Shoes” THP.  Below is the habitat analysis summary table for the “Happy Shoes” THP relevant 
to activity center SHA120 “Little Bagley Mountain: 
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As can be seen here, SPI removed approximately three acres of suitable habitat from within 0.7 
miles of the presumed nest site, and a total of 177 acres of suitable habitat from within 1.3 miles 
of the presumed nest site.  For the “Uncle” THP, SPI is proposing to remove 22 acres of suitable 
low-quality foraging habitat from within 0.7 miles, and a total of 175 acres of low-quality 
foraging habitat from within 1.3 miles.  Post-harvest of the “Uncle” THP, there will be 1,917 
acres of suitable NSO habitat within 1.3 miles and 1,480 acres will be classified as non-habitat.  
However, Section V, page 252 of the THP also states that the nearest harvest unit is 
approximately 1.1 miles away from the activity center, so how SPI has calculated habitat 
removal from within 0.7 miles of this site is unknown.  Please clarify this inconsistency. 


 C). Potential for “harm” or “take” at activity center SHA120 “Little Bagley Mountain” 


As noted in the SPI activity center search notes for this site, there are significant areas of non-
habitat within the 1.3 mile radius, particularly to the south and west.  The habitat analysis table 
for the “Happy Shoes” THP shows that over 43 percent of the territory for this NSO is now non-
habitat post-harvest, and this number will increase due to harvest proposed under the “Uncle” 
THP.  It should be noted that SPI has only typed 217 acres of suitable nesting-roosting habitat 
within 0.7 miles of this activity center, and that the vast majority of available habitat within 1.3 
miles is classified as either foraging or low-quality foraging.   


The combined effect of habitat removal under both the “Happy Shoes” and “Uncle” THPs risks 
“harm” to NSO.  Despite the fact that SPI may not be proposing to remove habitat from within 
either 0.5 miles of 0.7 miles of this activity center, “take” could still occur as a result of 
accumulated habitat loss, and the subsequent reductions in available high-quality habitats within 
this home range.  Furthermore, the combined disturbance of these THPs conducted in a short 
period of time relative to one another could result in “harassment” of NSO.   


There is again the concern that NSO have not been detected at this activity center subsequent to 
the conduct of previous logging operations.  SPI and the Department have not addressed the 
combined effects of logging within this activity center, and the subsequent lack of NSO 
detections.  Please address how previous logging operations have impacted this activity center in 
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the context of harvest and NSO detections.  Please also address how further logging of suitable 
habitat within an activity center with large amounts of low-quality and non-habitat will avoid 
“harm” or “harassment” of NSO.  Finally, please provide an analysis demonstrating that the post-
harvest configuration of available habitat will facilitate foraging and dispersal opportunities for 
NSO, particularly in the south and western portions of the home range. 


3. Activity Center SHA091 “Claiborne Creek” 


 A). Known history of activity center SHA091 “Claiborne Creek” 


According to the CNDDB NSO viewer records provided in Section V of the “Uncle” THP, the 
first NSO detections were recorded in 1989.  The records also indicate a female NSO response in 
2006.  Activity center SHA091 “Claiborne Creek” was also addressed under Technical 
Assistance letter 81333-2007-TA-119 for THP 2-04-170SHA “Happy Shoes,” dated July 18, 
2007.  According to this Technical Assistance, protocol surveys failed to detect NSO in 2005, 
but detected a single female in 2006.  An activity center search conducted by SPI in 2011 did not 
detect NSO.  The notes for this activity center search indicate that there are large areas of 
unsuitable habitat within the 1.3 mile home range for this activity center.   


 B). Known harvest history at activity center SHA091 “Claiborne Creek” 


Activity center SHA091 “Claiborne Creek” was also entered under the “Happy Shoes” THP.  
Below are the habitat analysis tables, pre and post harvest of the “Happy Shoes” THP: 


 


As can be seen, SPI removed 67 acres of unclassified suitable habitat from within 0.7 miles of 
this activity center, and a total of 180 acres of unclassified suitable habitat from within 1.3 miles 
of the presumed nest site.  The majority of this harvest occurred in the northern portions of the 
activity center at T37N-R2W Section 15.   
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For the “Uncle” THP, SPI is not proposing to remove suitable habitat from within the 0.7 mile 
radius.  SPI is proposing to remove a total of 58 acres suitable low-quality foraging habitat from 
within the 1.3 mile radius.   


 C). Potential for “harm” or “take” at activity center SHA091 “Claiborne Creek” 


As noted in the SPI activity center search notes for this site, there are significant areas of non-
habitat within the 1.3 mile radius of the activity center.  It appears that some areas harvested 
under the “Happy Shoes” THP are still typed as suitable habitat, thus it is difficult to fully 
evaluate the potential for “harm” or “take.”  Please verify that the habitat analysis provided by 
SPI in Section V of the “Uncle” THP is consistent with the post-harvest conditions left after the 
“Happy Shoes” THP.   


It should once again be noted that NSO were detected at this activity center prior to the harvest 
of the “Happy Shoes” THP, and no detections appear to have been elicited since.  Thus even 
though an abundance of habitat appears to be present post-harvest, the logging under the 
previous THP appears to have contributed to a loss of occupancy at this site, thus constituting 
“take.”   


The combined impact of harvest under the “Happy Shoes” THP and the “Uncle” THP have not 
been analyzed or quantified by SPI or the Department.  Simply listing the “Happy Shoes” THP 
in Section IV as a past project does not rise to the level of actual analysis of cumulative effects.  
There is no discussion of how proposed logging when combined with recent past logging will 
avoid significant disturbance to essential life history behaviors of NSO.  Indeed, the lack of 
responses following the logging under the “Happy Shoes” THP raises substantial questions about 
“harassment” of NSO.  Even though logging is not proposed within either 0.5 miles or 0.7 miles 
of the activity center, “take” can still occur as the result of an accumulated effect from logging 
disturbance.  Please explain the lack of NSO detections at this historic activity center following 
the logging of the “Happy Shoes” THP.  Please provide substantial evidence (other than 
reiteration of the FPR habitat retention standards) demonstrating how further “harm” will be 
avoided under the “Uncle” THP.   


4.  SHA109 “Muddy Springs Creek” 


 A). Known history of activity center SHA109 “Muddy Springs Creek” 


According to the CNDDB NSO viewer records provided in Section V of the “Uncle” THP, a pair 
of NSO was detected at this activity center in 1993 by SPI.  The CNDDB records contain no 
other record of NSO detections.  According to Section II, Item #32 on page 19 of the plan, 2010 
surveys conducted by SPI (including activity center searches) elicited no NSO responses.  
Furthermore, and activity center search conducted on 6/15/11 also failed to elicit NSO responses.  
No other information about survey or detection history is provided in the “Uncle” THP.  At this 
time, we have no record of Technical Assistance provided by the Service regarding the status of 
this activity center.   


 B). Known harvest history at activity center SHA109 “Muddy Springs Creek” 
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We are unaware of any timber harvest activities conducted prior to 2005 associated with this 
activity center.  Please provide a discussion of the known harvest history at activity center 
SHA109 “Muddy Springs Creek” for the last ten years.  Please provide information about the 
amount of habitat removed during these entries, including the distance of harvest from the 
activity center.   


For the “Uncle” THP, SPI is proposing to remove 22 acres of suitable low-quality foraging 
habitat within 0.7 miles of the presumed nest site, and a total of 175 acres of low-quality 
foraging habitat from within the 1.3 mile radius.   


 C). Potential for “harm” or “take” at activity center SHA109 “Muddy Springs Creek” 


SPI has currently typed only 217 acres suitable nesting/roosting habitat within 0.7 miles of the 
presumed nest site, and has typed no high-quality nesting/roosting habitat within this radius.  
Thus, this activity center is clearly deficient in nesting/roosting habitat within 0.7 miles as well 
as within 0.5 miles.  It appears that available nesting/roosting habitat is in T36N-R2W Section 10 
where the activity center is located is confined to a thin buffer within the Class I WLPZ. 
Surrounding areas are either typed as low-quality foraging or non-habitat. Habitat to be removed 
within T36N-R2W Section 3 to the north of the activity center currently typed as low-quality 
foraging appears to occur both on ridge tops and on steep slopes adjacent to the Class I 
watercourse  (Fish Creek).   


Given that activity center SHA109 is already deficient in high-quality habitats within 0.7 miles 
of the activity center, and that the available high-quality habitat is concentrate in the WLPZ, 
there appears to be very little in the way of a nest/roost core to be utilized by these NSO, and that 
further harvest could easily result in “take.” The fragmentation of available foraging habitats, 
particularly those habitats proposed for harvest within and adjacent to the Class I WLPZ for Fish 
Creek could result in impairment of foraging behaviors, and perhaps even dispersal behaviors of 
NSO.   


Please explain how harvest of suitable low-quality foraging habitat from within 0.7 miles of 
activity center SHA109 “Muddy Springs Creek” will avoid impairment of essential feeding and 
foraging behaviors of NSO.  Please evaluate the potential for use by NSO of units proposed for 
harvest within T36N-R2W Section 3, particularly those adjacent to and within the Class I WLPZ 
for Fish Creek.  Finally, please explain via substantial evidence how “take” can be avoided at 
this activity center when it is clearly deficient in high-quality habitats to facilitate an effective 
nest/roost core of use.   


5. Activity center SHA108 “Jesse Creek” 


 A). Known history of activity center SHA108 “Jesse Creek” 


According to the CNDDB NSO viewer data provided in Section V of the “Uncle” THP, the first 
detections at this site were in 1989.  Most recent NSO detections noted occurred in 1999.  
According to Section II, Item #32 on page 19 of the “Uncle” THP, both 2010 and 2011 NSO 
surveys failed to elicit responses.  According to Section V of the “Uncle” THP, an activity center 
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search was conducted on 6/20/11 with no NSO detections.  No other survey or detection history 
is provided in the THP for this activity center.  We have no record of Fish and Wildlife Service 
Technical Assistance relative to this site since before 2005.   


 B). Known harvest history at activity center SHA108 “Jesse Creek” 


At this time, we have no record of previous timber harvest within activity center SHA108 “Jesse 
Creek” since before 2005.  The THP does not provide a known harvest history for this activity 
center, so it is difficult to assess potential impacts related to past activities.  Please disclose and 
discuss the known harvest history within the last 10-15 years associated with activity center 
SHA108 “Jesse Creek.”   


For the “Uncle” THP, SPI proposes to remove one acre suitable nesting/roosting habitat, 86 acres 
suitable foraging habitat, and five acres of low-quality foraging habitat from within the 0.7 mile 
radius.  Within 1.3 miles of the presumed nest site, SPI is proposing to remove a total of 195 
acres of suitable foraging habitat and 20 acres of suitable low-quality foraging habitat. 


 C). Potential for “harm” or “take” at activity center SHA108 “Jesse Creek” 


According to the habitat analysis tables provided in Section V, page 227 of the “Uncle” THP, 
only 176 acres of suitable nesting/roosting habitat, and no acres of high-quality nesting/roosting 
habitat will remain post-harvest within 0.7 miles of the presumed nest site.  This means that 
activity center SHA108 “Jesse Creek” is deficient in high-quality habitats for NSO within both 
the 0.7 mile and 0.5 mile radius.  Furthermore, there are large areas of non-habitat within 0.7 
miles of this activity center, particularly in the north and west of T37N-R2W Section 12 where 
the activity center is located.  Once again, the nesting/roosting core habitat available appears to 
be a small strip confined to the WLPZ.   


Of particular concern is unit 13H, a ten-acre clearcut unit adjacent to suitable nesting/roosting 
habitat.  Also, selection unit 13I appears to be adjacent to this slender nest/roost habitat.  These 
units are located on side slopes leading to the Class I WLPZ for Jesse Creek.  These units contain 
suitable foraging habitat and are partially within the 0.7 mile radius of activity center SHA108 
“Jesse Creek.” 


The “Uncle” THP fails to address how logging of suitable foraging habitat adjacent to the 
nest/roost core will avoid resulting in impacts to sheltering behaviors for NSO.  Given the 
significant amount of edge already associated with the nest/roost core for this activity center, the 
potential exists for further logging to compromise the ability of NSO to escape from predators 
and severe storm events.  SPI and the Department have failed to provide substantial evidence 
demonstrating that edge effects, blow down, and changes in microclimate will be avoided.  
Simple reiteration of the FPR habitat retention standards fails to demonstrate avoidance of these 
impacts.   


Please explain how “take” of NSO can be avoided when suitable foraging habitat will be 
removed adjacent to a narrow strip of a nest/roost core that appears to be confined to the WLPZ.  
Please also explain how impacts such as blow down, changes in microclimate and ability to 
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escape for severe weather will be avoided by logging adjacent to this narrow nest/roost core.  
Finally, please explain how direct “harm” can be avoided when high-quality habitats are already 
deficient, and SPI is proposing further fragmentation of suitable habitat.   


6. Conclusion 


As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There 
is evidence that the information contained in the plan is incorrect, incomplete, or misleading in a 
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO. This plan as 
proposed run a high risk of "take" at the activity centers associated with this THP due to previous 
successive entries that have resulted in significant cumulative impacts due to habitat loss, as well 
as the current lack of high-quality available habitats.   


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate "take" avoidance based on substantial evidence rather than the inadequate retention 
standards of the FPRs. The NSO take avoidance analysis for the “Uncle” THP provided by the 
RPF does not actually discuss any facts that would demonstrate avoidance of "harm" as defined 
in 14 CCR 939.10.  


Furthermore, it is difficult to consider the RPF‟s "take" avoidance analysis as expert opinion 
supported by facts, as the standards for certification as a so-called “spotted owl expert” have 
been universally decried as inadequate, and the RPF provides no facts that would support his 
opinion other than reiteration of the FPRs retention standards. The RPF in this case is not a 
biologist, and represents the interests of SPI rather than the interests of the NSO or the public. 
Decisions made by RPFs and staff foresters at the Department are not based on independent 
scientific review of facts, as is demonstrated by the lack of such supporting facts in this THP.  


Finally it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be 
denied unless substantial changes are made, substantial issues are addressed, and substantial 
information is provided. Once these deficiencies are corrected and the information is provided in 
the THP, then it must be recirculated for review and comment by the public. This revised and 
recirculated THP must include any determination as to "take" of the NSO. 


 
Sincerely,  
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 



mailto:rob@wildcalifornia.org
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Attachment B: Cal Fire, Important Information for Timber Operations Proposed with the Range 
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Attachment C: Cal Fire, Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
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February 15, 2012 
 
 
Mr. Mike Bacca 
Cal Fire Forest Practice 
6105 Airport Rd 
Redding, CA 96002 
 
 
Re: EPIC supplemental comments regarding Sierra Pacific Industries Timber Harvest Plan 2-11-
078SHA “Uncle.” 
 
 
Dear Mr. Bacca and Cal Fire: 
 


The Environmental Protection Information Center (“EPIC”) submits the following supplemental 
comments regarding Sierra Pacific Industries (“SPI”) Timber Harvest Plan (“THP”) 2-11-
078HA, “Uncle.” Please include these comments and associated attachments in the record for the 
above-referenced THP. 
 


I. Supplemental Comments 


 


The “Uncle” THP as proposed will likely result in “take” of NSO at activity centers associated 
with this THP. EPIC has provided SPI with a 60-day notice of intent to sue pursuant to Section 9 
of the federal Endangered Species Act over alleged “take” of NSO.  Lacking substantial changes 
to this THP to eliminate harvest of suitable NSO habitat within known NSO home ranges that 
will lead to “take” of this species, EPIC intends to include this THP in our complaint.  [Please 


refer to 60-day Notice of Intent to Sue letter, Attachment A]  


The “Uncle” THP should be modified to remove all proposed harvest of suitable NSO habitat 
within known home ranges in order to comply with federal prohibitions against “take” as defined 
in our previous comments.  Lacking such changes, the “Uncle” THP should be denied for failing 
to comply with federal prohibitions against “take” of NSO. 
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Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
 
 


 
Attachments 


 


Attachment A: 60-day Notice of Intent to Sue Sierra Pacific Industries  
 
 



mailto:rob@wildcalifornia.org






 


 
Environmental Protection Information Center 


145 G Street, Suite A, Arcata, CA 95521 
(707) 822-7711 


www.wildcalifornia.org 


 
 
 


March 12, 2012 
 
Mr. Mike Bacca  
Cal Fire Forest Practice Manager 
6105 Airport Rd 
Redding, CA 96002 
 
 
Re: EPIC comments regarding Timber Harvest Plan 2-11-080TRI “Hay” 
 
 
Dear: Mr. Bacca and Cal Fire: 
 
The Environmental Protection Information Center (“EPIC”) submits the following comments 
regarding Sierra Pacific Industries (“SPI”) Timber Harvest Plan (“THP”) 2-11-080TRI, “Hay.”  
Please include these comments and associated attachments in the record for the above-referenced 
THP. 
 


I. Introduction 


1. Summary 


Timber Harvest Plan 2-11-080TRI “Hay” fail to provide substantial evidence that the methods 
chosen to avoid "take" of Northern Spotted Owl (“NSO”) will in fact accomplish this goal. 
Application of 14 CCR 939.9(g) in this instance is insufficient to protect NSO from unauthorized 
“take.” Furthermore, this THP as proposed fails to fully comply with the letter and intent of 14 
CCR 939.10.  


SPI continues to propose THPs which remove NSO habitat from known historic home ranges 
without securing a Federal Incidental Take Permit (“ITP”) and associated Habitat Conservation 
Plan (“HCP”).  Furthermore, SPI continues to insist on applying the protective provisions of 14 
CCR 939.9(g) instead of following the U.S. Fish and Wildlife Service’s NSO take avoidance 
guidelines, thus further increasing the risk of unauthorized “take” of NSO.  At  this time, SPI 
operations as proposed under this THP and many others like it are out of compliance with 
applicable Federal prohibitions against “take” of NSO, and are thus also out of compliance with 
the provisions of 14 CCR 939.10.   
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2. Project Details 


The “Hay” THP covers a total of 191 acres of proposed harvest area within the Nelson Creek and 
Hay Gulch State Planning Watersheds, Trinity County, California.  The THP is situated three to 
five miles southeast of Trinity Center, California.   


Silviculture for the “Hay” THP includes 181 acres of alternative prescription clearcutting, two 
acres of shelterwood removal, and eight acres of road-right-of-way construction. Units 35 (E) 
and (H) are proposed as oversized tractor alternative clearcut units.  Ground based yarding 
methods are proposed for the entirety of the plan area.  The erosion hazard rating for the entire 
THP area has been calculated as moderate.  New road construction is proposed on slopes greater 
than 65 percent for a distance greater than 100 feet.  The project area contains Class II and III 
waters.  The “Hay” THP is not subject to the provisions of the “ASP” rules due to the presence 
of Trinity Dam. 


According to the vegetation and stand condition description provided in Section III of the “Hay” 
THP, stands vary in age, height, and diameter.  According to the description provided, stand age 
ranges from 70-100 years old with an average age of 100 years.  The “Hay” THP does not appear 
to include any other information with respect to pre-harvest conditions that would allow for 
reviewing agencies or the public to evaluate compliance with SPI’s option “A.”  Such 
information would include average basal area per acre, average volume per acre, and anticipated 
growth and yield.  Lacking such information, it appears this THP fails to meet the requirements 
of 14 CCR 1037(m)(1). 


There are two known Northern Spotted Owl home ranges within 1.3 miles of the “Hay” THP 
boundaries.  These are TRI0251 “Hay Gulch” and TRI000 “New 2011.”  According to Section 
II, Item #32(a) indicates that SPI believes that activity center TRI000 “New 2011” may in fact be 
a relocation of activity center TRI0251 “Hay Gulch” but presents no evidence that such is the 
case.  SPI is proposing to avoid “take” of NSO via application of the protective standards of 14 
CCR 939.9(g), while applying U.S. Fish and Wildlife Service habitat typing definitions. 


II. Background on Northern Spotted Owl 


1. Northern Spotted Owl Listing History 


The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act 
on June 26, 1990. According to the 2011 Revised NSO Recovery Plan, NSO listing came as a 
result of the loss and adverse modification of habitat as a result of timber harvest, and 
exacerbated by factors such as catastrophic wildfire, volcanic eruptions, and windstorms. The 
2011 Revised Recovery Plan also cites the lack of adequate regulatory mechanisms to protect 
and conserve NSO as a primary reason for the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition. Declining habitat was 
recognized as a severe to moderate threat throughout the species range. 
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2. Northern Spotted Owl Life History and Habitat Requirements 


Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, 
generally increasing from south to north (USFWS 1990b). Estimates of median size of their 
annual home range vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 
14,211 acres on the Olympic Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted 
owl home ranges are larger where flying squirrels are the predominant prey and smaller where 
wood rats are the predominant prey. Home ranges of adjacent pairs overlap (Forsman et al. 1984; 
Solis and Gutiérrez 1990), suggesting that the defended area is smaller than the area used for 
foraging. The Service uses a circle of 0.7-mile radius (984 acres) from the activity center to 
delineate the most heavily used area during the nesting season. The portion of the home range 
used during the breeding season is smaller than that used in the remainder of the year (Forsman 
et al. 1984; Sisco 1990). 


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls 
(Forsman et al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, 
but rarely breed until they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et 
al. 2002). Breeding females lay one to four eggs per clutch, with the average clutch size being 
two eggs; however, most spotted owl pairs do not nest every year, nor are nesting pairs 
successful every year (USFWS 1990b; Forsman et al. 1984; Anthony et al.2006). The small 
clutch size, temporal variability in nesting success, and delayed onset of breeding all contribute 
to the relatively low fecundity of this species (Gutiérrez 1996). 


Natal dispersal of spotted owls typically begins in September and October with a few individuals 
dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal dispersal 
occurs in stages, with juveniles settling in temporary locations between periods of more 
pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies 
(USFWS 1990b; Miller 1989). Known or suspected causes of mortality during dispersal include 
starvation, predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic 
infection may contribute to these causes of mortality, but the relationship between parasite loads 
and survival is poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002). 


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day 
(Forsman et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies 
geographically and by forest type. Generally, flying squirrels are the most prominent prey for 
spotted owls in Douglas-fir and western hemlock forests (Forsman et al. 1984) in Washington 
and Oregon, while dusky-footed wood rats are a major part of the diet in the Oregon Klamath, 
California Klamath, and California Coastal Provinces (Forsman et al. 1984, 2001, 2004; Ward et 
al. 1998; Hamer et al. 2001). Depending on location, other important prey include deer mice, 
tree voles, red-backed voles, gophers, snowshoe hare, bushy-tailed wood rats, birds, and insects, 
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although these species comprise a small portion of the spotted owl diet (Forsman et al. 1984, 
2004; Ward et al. 1998; Hamer et al. 2001). 


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because 
such forests contain the structures and characteristics required for nesting, roosting, and foraging. 
Features that support nesting and roosting typically include a moderate to high canopy closure 
(60 to 90 percent); a multi-layered, multi-species canopy with large overstory trees (with 
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees with 
various deformities (large cavities, broken tops, mistletoe infections, and other evidence of 
decadence); large snags; large accumulations of fallen trees and other woody debris on the 
ground; and sufficient open space below the canopy for spotted owls to fly (Thomas et al. 1990). 
Forested stands with high canopy closure also provide thermal cover (Weathers et al. 2001) and 
protection from predators. Foraging habitat generally has attributes similar to those of nesting 
and roosting habitat, but such habitat may not always support successfully nesting pairs (USFWS 
1992b). Dispersal habitat, at a minimum, consists of stands with adequate tree size and canopy 
closure to provide protection from avian predators and at least minimal foraging opportunities 
(USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse through highly 
fragmented forest landscapes, yet the stand-level and landscape-level attributes of forests needed 
to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004). 
 


3. Threats to Northern Spotted Owls 


The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to 
the decline of the Northern Spotted Owl. Listing Factor A identifies several threats to Northern 
Spotted Owl: 


“The key threats identified that relate to this listing factor are: (1) loss of habitat and 
changes in distribution of habitat as a result of past activities and disturbances, due 
especially to timber harvest and permanent conversion of habitat; and (2) ongoing 
habitat loss from natural disturbance (especially fire), timber harvest, and permanent 
conversion of habitat.” 


Other threats contributing to the declined of NSO include changes in climate in forest 
ecosystems including changes in temperature, increasing instances of wildfire, and outbreaks of 
insects and diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the 
impairment of essential life history behaviors such as feeding, breeding, sheltering, and 
dispersing. Timber harvest can result in either direct loss or significant degradation of NSO 
habitat. Timber harvest can also result in an accumulation of habitat loss over time as a result of 
multiple projects within and adjacent to the same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion 
of Barred Owls into NSO habitat and territories. Barred Owls are known competitors for 
resources and habitat and are also known to harass Northern Spotted Owls. Dugger et al. 2009 
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indicates that the presence of Barred Owls suppresses responses of Northern Spotted Owls to 
survey efforts. The 2011 Revised Recovery Plan calls for the retention of high quality habitat 
both within and outside occupied NSO home ranges as a means of mitigating the impacts of 
Barred Owls. 


Dugger et al. (2011)[Attachment A] entitled “Transient Dynamics of Invasive Competition: 
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the 
amount of older forest near core areas of use for Northern Spotted Owls most strongly influenced 
extinction rates for Northern Spotted Owl pairs. Dugger et al. (2011) notes that: 


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with 
decreased amounts of old forest at the core...and this effect was 2-3 times greater where 
barred owls were detected.”(Dugger et al. 2011) 


The abstract for Dugger et al. (2011) concludes: 


“We observed increased extinction rates in response to decreased amounts of old forest 
at a territory core and higher colonization rates when forest habitat was less fragmented. 
Annual site occupancy for pairs reflected the strong effects of barred owls on occupancy 
dynamics with much lower occupancy rates predicted where barred owls were detected. 
The strong barred owl and habitat effects on occupancy dynamics of spotted owls 
provided evidence of interference competition between the species. These effects increase 
the importance of conserving large amounts of contiguous, old forest habitat to maintain 
northern spotted owls in the landscape.” (Dugger et al. 2011) 


Dugger et al. (2011) shows that fragmentation of habitat and distance to neighboring suitable 
habitat can significantly affect the extinction probabilities of Northern Spotted Owl territories. 
Thus there is a correlation between competitive advantages for Barred Owls where habitat for 
Northern Spotted Owls is fragmented. This flies in the face of the Department's standard 
argument that logging of Spotted Owl habitat does not give Barred Owls a competitive 
advantage. Clearly fragmentation of spotted owl habitat through logging compromises the ability 
of spotted owls to compete with Barred Owls. Maintaining spotted owl habitat, therefore, even 
unoccupied habitat, must be a foremost priority to prevent extinction of spotted owl territories as 
recommended by Dugger et al, 2011 and the 2011 Revised Recovery Plan. 


4. Definition of “take” in context of Northern Spotted Owl 


Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 
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The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act’s definition of “take.” 
The USFWS regulations define “harm” to mean: 


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


III. Northern Spotted Owl Take Avoidance 


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)] 


SPI chose 14 CCR 939(g) (option "g") as a tool to evaluate impacts on NSO. EPIC has been 
denied the opportunity to analyze the potential for "take" or potential and significant impacts 
because critical information has not been provided to the public prior to approval of the THP. 14 
CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: 


(c)There is evidence that the information contained in the plan is incorrect, incomplete 
or misleading in a material way, or is insufficient to evaluate significant environmental 
effects. The sufficiency of the information provided in a THP to evaluate significant 







7 
 


environmental effects shall be judged in light of what is reasonable and necessary.” 
(Emphasis added) 


Given that determinations of the likelihood of "take" are made at the time of plan approval, the 
public has no basis upon which to comment on the determination once it is made. 


Section IV, page 94 of the “Hay” THP makes reference to a so-called “take avoidance 
determination” (“TAD”): 


“Therefore, by following the application of the forest practice rules & obtaining a Take 
Avoidance Determination (TAD) from CALFIRE, the THP will not result in a direct or indirect 
significant impact to any individual NSO or the species.” 


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not 
see the term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules 
(FPRs). What is a “Take Avoidance Determination” and what criteria does Cal Fire use to make 
such a determination? Please provide EPIC with the criteria used in this determination, so that 
EPIC can review them. 


Secondly, any determination as to “take” must be fully explained and supported in the THP, so 
that the public may review and comment upon it. This is not something that can occur after 
approval. 14 CCR 898.2(f) prevents Cal Fire from approving a plan that would result in take of 
NSO. Thus, that determination must have been made no later than the time of THP approval, and 
it must be based on analysis and evidence available for public review and comment. This is 
consistent with CEQA and the Forest Practice Rules and the Forest Practice Act. 


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest 
Practice Act, information concerning the evaluation of potential take of NSO should be included 
in the plan prior to approval to allow the public to fully evaluate the materials and comment on 
potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. 
EPIC and the general public have the right to review potential significant impacts in light of the 
whole of the record. Such informed review is impossible if analysis and determination of NSO 
impacts or issuance of “TAD” are executed after public comment. The “TAD” determination 
must be subject to transparent public scrutiny. 


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-
fact amendment as stated in the THP, such an amendment must be treated as a substantial 
deviation, for the reasons stated above: (To date, Cal Fire has been treating these amendments as 
minor unless new owls are found or operations change) such evidence and determination must be 
subject to public review and comment, including such information as an amendment deprives 
EPIC and the public of the opportunity to review NSO survey data, and to review information 
available that the Department is relying on to make such a determination. 
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Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire 
does not have the expertise or legal authority to make a determination of “take” of a federally 
listed species. 


Please address each of the points raised immediately above. Please explain in detail how this so-
called “TAD” determination will occur, when and by whom. Will independent review and 
inspection be conducted? If so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” 
determination, such as lists of criteria for what constitutes “take” avoidance, scientific 
publications on the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire 
guidance documents that have been written in response to Cal Fire's new responsibility to 
conduct option "g" “Take Avoidance Determinations.” 


2. Cal Fire has no authority to determine the likelihood of take 


Option "g" is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which 
have the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of 
Forestry (the Board) cannot grant or confer. 


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO. 
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being 
undertaken in the absence of CEQA and FPR compliance. The Board's decision to implement 
939.9(g) did not disclose or evaluate the potential for impacts on the environment, and 
particularly to the NSO, which are a reasonably foreseeable consequence of its implementation. 


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will 
involve take of an NSO: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any 
one of the following conditions exist: …(f) Implementation of the plan as proposed would 
result in the taking of an individual Northern Spotted Owl prohibited by the Federal 
Endangered Species Act.” 


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated in 
the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 
14 CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take 
under the ESA. Cal Fire simply may not allow any plan that would result in take.  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed 
species and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important 
Information for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 
2008, at p. 6 #1 (Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it 
prohibits Cal Fire from approving a plan that would cause “take.” That is not the same as giving 
Cal Fire authority to determine "take" or no “take,” any more than Cal Fire is free to determine 
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whether a plan may violate a water quality control plan, as provided in subdivision (h) of the 
same regulations. 


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee 
agencies are the agencies that have the statutory duty and obligation to make those calls, and 
once made, Cal Fire may not trump them. To the extent Cal Fire wishes to provide general 
guidelines that will ensure “take” avoidance, it must adopt guidelines that clearly preclude 
"harm" to NSOs and their habitat. Cal Fire is well aware that Option "g" does not provide 
adequate standards to prevent NSO “take.”  


In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal 
Fire provides FWS communications which establish that compliance with subdivision (g) does 
not prevent take of NSO. Accordingly, in the absence of actual consultation with FWS to 
establish no “take,” Cal Fire cannot make a determination of no “take.” It does not have the 
authority, the standards, or the best science upon which to make such a determination. 
 


3. Logging on Private Industrial Lands in Northwest California, approved by Cal Fire, has led 
to substantial and systematic take of NSO. 


Simple analysis shows that logging operations on private industrial lands in California has 
continued to cause significant “harm” to Northern Spotted Owls and their habitat over the two 
decades since the owl’s listing. As well, the USFWS, states, in an unpublished document entitled 
by USFWS Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for 
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern 
Interior Region (Regulatory and Scientific Basis)[Attachment D] dated 12/14/09 and provided 
on Cal Fire’s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects 
of repeated entries within many NSO home ranges has reduced habitat quality to a 
degree causing reduced occupancy rates and frequent site abandonment. In a large 
proportion of technical assistance letters to CAL FIRE and industrial timberland owners 
during the past five years, we noted the lack of NSO responses at historic territories, and 
described habitat conditions considered inadequate to support continued occupancy and 
reproduction.” (emphasis added) (p 11) 


The same document advises that, 


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do 
not support sustained occupancy by NSO.” (p 12) 


We reproduce here the graph presented by FWS in this document to illustrate those trends. 
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning 
date of the analysis persisted to the end, by contrast to 80% of such pairs present on Forest 
Service lands. Please note that these impacts almost entirely preceded the arrival of the Barred 
Owl in Northwest California. The presence of Barred Owl in North West California complicates 
Cal Fire’s efforts with respect to NSO "take" avoidance in several ways. Because the presence of 
Barred Owl itself threatens NSO, where Barred Owl is present, even relatively minor additional 
impacts from habitat modification may substantially impair NSO survival and reproduction – 
i.e., lead to “take” of NSO. 


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" 
assessment will suffice to preclude take where Barred Owl is or may be present. As well, Barred 
Owl presence substantially complicates questions of how to survey effectively for NSO because 
NSO respond less frequently to vocalizations when Barred Owls are present. (Final Report: 
Estimating Northern Spotted Owl Detection Probabilities: Updating the USFWS Northern 
Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E] 


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the 
sole basis for NSO habitat protections during the period summarized in the above analysis of 
NSO persistence on public and private lands in California. Given Fish and Wildlife Service’s 
assessment of the catastrophic inadequacy of those FPR habitat definitions and retention 
standards (reviewed below), it is very likely that the level and intensity of harms suffered by the 
NSO would have been far worse had California’s FPR standards actually been the sole basis for 
owl and habitat protections during the last two decades. 


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows 
substantially higher levels of NSO habitat loss on private lands versus public lands since the 
advent of the Northwest Forest Plan. Table B-2 taken from the recovery plan (below) indicates 
that private lands in California accounted for 5.8 percent of total Northern Spotted Owl habitat 
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lost. Range-wide, 14.9% of NSO habitat on private lands within the range of the owl has been 
lost between 1994/96-2006/2007.  


 


These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on 
private industrial timberlands in Northwest California. They are entirely inconsistent with the 
basic premise of Cal Fire's present policy, that "take" avoidance can be assured using general 
provisions for owl habitat definitions and retention standards while allowing substantial 
continued logging in owl habitat. Given this history, Cal Fire must understand that, where Cal 
Fire allows logging in NSO habitat to continue, some level of “take” must be presumed to occur 
in the absence of a regulatory mechanism that ensures "take" avoidance. 


4. Deficiencies of Option "g" 


Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted 
owls and owl biology 19 years ago. The rules are now completely out of date and clearly 
inconsistent with the current biological analysis for NSO. 
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Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in 
California's Northern Interior Region (FWS Regulatory and Scientific Basis).  


Under item B in this document, the FWS notes several reasons why the current FPRs are not 
adequate to evaluate or avoid “take.” These reasons include new information available since the 
rules were enacted (which have changed the amount required, the habitat definitions, and spatial 
arrangement criteria), the Service's experience with the TA process, and analysis indicating loss 
of territories under the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some 
of the deficiencies of the current FPRs: 


“When the FPR guidelines were adopted in 1992, data relating habitat variables to 
occupancy, reproduction, and survival of NSO were limited. The FPR guidelines for 
avoiding incidental take of NSO were therefore based on comparison of proposed post-
harvest habitat conditions with the amount and of quality of habitat observed at occupied 
NSO sites described in various studies. Under this standard, habitat modification 
potentially could result in substantial reduction of reproduction, survival, and occupancy 
at NSO activity centers without the appearance of take, because habitat conditions 
resemble other low-quality NSO territories. NSO are known to occupy low-quality sites 
where their reproduction and survival are substantially reduced (Franklin et al. 2000, 
Dugger et al. 2005); the existence of these low quality sites suggests that reliance on 
habitat conditions corresponding to the presence or of owls at historic territories 
represents a low bar for determining habitat thresholds and take.”(FWS Regulatory and 
Scientific Basis) 


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection 
for NSO activity centers associated with logging operations, even the FWS acknowledges that 
those Take Avoidance Guidelines are not adequate to promote population growth or recovery: 


“It is important to recognize that the habitat conditions described in the document are 
intended for use in estimating the likelihood of take of an individual NSO under the ESA; 
they do not represent habitat conditions required for habitat growth or recovery. The 
FWS guidelines focus solely on individual NSO territories and do not incorporate large-
scale issues such as connectivity and dispersal of habitat, wintering habitat, or long-term 
habitat disturbance patterns.” (FWS Regulatory and Scientific Basis) 


As this document explains, even the FWS standards have reduced habitat viability and quality to 
the point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis 
Figure I.B.1) 


5. Differences in Habitat Definitions 


One significant difference between the FPRs and the USFWS guidelines is the use of different 
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed 
and specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the 
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difference between the two is demonstrated by the fact that what qualifies as roosting habitat 
under the FPRs would at best qualify for low-quality foraging habitat under the FWS 
definitions. The FWS notes: 


“...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the 
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are 
typically poor habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge 
to Cal Fire's Chris Browder) 


The FWS expounds on the inadequacies of the FPR definitions: 


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the 
habitat definitions and retention standards in the FPRs represent minimum values that 
are below the habitat parameters associated with reasonable levels of territory 
occupancy, survival, and reproduction by NSO.”(ibid)(Emphasis added) 


Finally, the Cal Fire Document quotes the Service, stating: 


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at 
best represent the bare minimum conditions. Take may easily occur as repeated harvest 
entries reduce stand structure from whatever the owls originally occupied to the 
uniformly low values under the rules...in our review/assessment of NSO habitat 
relationships in the interior zone, we were unable to find any support for significant 
NSO use of habitat conditions allowed under the definitions in 895.1.”(Cal Fire 
2009)(Emphasis added) 


Below are two tables representing the differences in habitat definitions in the Forest Practice 
Rules versus the FWS Take Avoidance Guidelines for the interior region:  


FWS Interior Definitions: 


 
FWS Interior 


 Basal Area TPA 26”+ Canopy closure QMD (DBH) 


HQNR 210 > 8  >60% >15” 


N/R 150-180 >8 >60% >15” 


F Mix ranging 120-
180 


>5 Mix 40-100% >13” 


LQF Mix ranging 80-
120 


 >40% >11” 
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FPR Standard Definitions: 


 
Cal Fire - Forest Practice Rules  


 Canopy closure DBH 


N >60% total (40% dominant and co-dominant) >11” 


R >40% with high degree of variability >11” 


F >40% but if more than 80% must be “fly 
space” 


>11” conifer 


>6” hardwoods 


As can be seen, there are substantial differences between the FWS interior Take Avoidance 
Guidelines definitions and the FPR definitions. These differences include basal area, canopy 
closure, trees greater than 26 inches DBH, and average tree diameter required to meet the 
standard of the definitions. 


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is 
not following the letter or the intent of the Service's guidelines. Use of the FWS definitions 
without implementation of the rest of the Service's standards is a cherry-picking approach that 
meets neither the intent of the guidelines or the higher standards of “take” avoidance they 
represent.  
 


6. Cal Fire's Solution is Inadequate. 


Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 
14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations: 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center 
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. 
This is due to the USFWS observation that following these guidelines “is the most 
effective manner of avoiding take.” (Cal Fire 2009) 


Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly 
recommend the use the FWS standards out of one side of their mouth and out of the other 
suggest that RPFs (via the “Spotted Owl Experts” who are often in employ of the company) 
rationalize why their alternative to the FWS standard “will still ensure take avoidance”. The 
problem is that Cal Fire lacks the necessary expertise in spotted owl biology to know the 
difference between an alternative that would cause "take" from one that wouldn't. 
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We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, 
especially if  that habitat is unsuitable or very low quality habitat because it is being defined 
using the FPRs. Take can also occur when operations are limited to the fringe of the outer circle 
of the activity centers, especially when the rest of the habitat in the territory has been fragmented 
and degraded by extensive timber harvest. There is no mention of site-specific measures that 
would serve to avoid "take" in the absence of compliance with the FWS take avoidance 
guidelines.  
 


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10] 


14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if 
any of the following conditions exist: 


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 


(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 


(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered. 


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to 
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which relies entirely on the inadequate 
retention standards in the FPRs to assume that "take" will not occur. Logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI 
have failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat 
elements will not impair essential life history behaviors of NSO.  


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat 
retention standards and protection measures for NSO in the Forest Practice Rules. These 
statements do not demonstrate that feeding will not be impacted since there is no discussion of 
current prey base. They fail to demonstrate how removal of suitable habitat within a known NSO 
home range will avoid disrupting mating or breeding behaviors. They fail to demonstrate how 
logging of suitable habitat within a known home-range will avoid disrupting sheltering 
behaviors, including a failure to demonstrate that microclimates will not be adversely affected. 
No data on microclimate is provided. These statements fail to demonstrate that shelter to allow 
escapement from predators and severe weather will not be adversely altered. No discussion of 
edge effects or weather impacts is provided. These statements fail to demonstrate how 
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connectivity of habitats to facilitate dispersal will be impacted by logging within the home range 
of a habitat deficient activity center. Dispersal is not discussed. 


There is simply insufficient and inadequate information in the THP record as posted on the Cal 
Fire FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that 
"take" of NSO will be avoided. Please provide a detailed analysis from a qualified person 
demonstrating how proposed operations will avoid “take.” Please address how removal of 
suitable habitat within a known NSO activity center will avoid "harm" as described in 14 CCR 
939.10. Please include a detailed analysis demonstrating that microclimates will not be adversely 
affected, and that essential behaviors including feeding, sheltering, breeding, escapement, and 
dispersal will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not 
impossible for Cal Fire, SPI, EPIC, or the public to evaluate the potential for "take" of NSO. 
 


8. Significant Cumulative Impacts to NSO  


Forsman et al. (2011) Population Demographics of the Northern Spotted Owl [Attachment G] 
has demonstrated a range-wide decline in NSO populations over 11 study areas. Populations on 
four study areas declined 40-60% during the study, while populations declined by 20-30 percent 
on three other study areas. Furthermore, Forsman et al. (2011) found that adult survival was 
declining on ten of 11 study areas. These study areas include the Oregon/California cascades, 
and both Green Diamond and Hoopa land. Forsman et al. (2011) goes on to state: 


“We concluded that fecundity, apparent survival and/or populations were declining on 
most study areas, and that increasing numbers of Barred Owls and loss of habitat were 
partially responsible for these declines.” (Forsman et al 2011, abstract) 


It must be noted that the grim numbers in Forsman et al. (2011) do not accurately reflect 
conditions on private industrial timberlands due to the fact that vast tracts of private industrial 
forestlands in Washington, Oregon, and California were not included in study areas. Considering 
the ineffective protections offered to owls on private industrial forestland in California, as well 
as in other states, these numbers are likely even more dire. 


Cal Fire and SPI have failed to adequately address the decline o NSO throughout its range, as 
well as within the Klamath/Cascade Province, and have failed to demonstrate that logging which 
could result in “take” as a result of THPs approved by the Department will not result in a bio 
regional or range-wide cumulative effect. NSO in Northwest California are in real trouble, even 
in the coastal redwood region where the Department has insisted that NSO are not in decline. 
Forsman et al. (2011) clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for 
owl centers associated with these THPs, resulting in cumulative impacts, and ultimately the 
potential for “take.” This loss and the countless others sanctioned by Cal Fire THP approvals 
clearly demonstrate that the FPRs as constructed utterly fail to protect owls and owl habitat, and 
that the cumulative effects to individuals and to the species have been swept under the rug. 
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Please explain why Department has not required a detailed analysis of cumulative impacts to the 
species bio regionally, or as a whole.  
 


IV. Comments Specific to the “Hay” THP 
 
1. Activity Center TRI0251 “Hay Gulch” 
 
 A). History of activity center TRI0251 “Hay Gulch” 
 
Section II, Item #32(a) of the plan provides the following discussion regarding the history of this 
activity center: 
 


TRI251 is located in T36N R07W Section 25, SE quarter.  This AC was established when a 
pair responded to multiple surveys by the STNF in 1990. Responses were heard from 
several different locations with the database establishing the AC in Section 25. No nest site 
was ever discovered and no responses have been detected in Section 25 in the past 21 
years.  However, this site in Section 25 is being treated as a valid AC with no harvesting 
proposed within 0.5 miles of the AC. 


 
According to the survey data provided in Section V of the plan, no NSO were detected at this 
activity center location during 2011 survey efforts.  The information provided does not indicate 
whether or not Barred Owls may be present within the range of this activity center, so it is 
difficult to determine whether or not such influences may be hindering detection probabilities.  
Please disclose whether Barred Owls are known to occur within the assessment area for this 
activity center.  If so, please explain how “take” avoidance can be determined. 
 
 B). Known harvest history at activity center TRI02521 “Hay Gulch” 
 
At this time, we are unaware of harvest within the range of this activity center in the last ten 
years.  Thus it is extremely difficult to assess whether or not “take” is likely to occur.  Please 
provide a discussion of harvest history dating from at least the last 15 years within the range of 
activity center TRI0251 “Hay Gulch” and discuss how this previous harvest may have impacted 
NSO. 
 
 C). Potential for “take” at activity center TRI0251 “Hay Gulch” 
 
The potential for “take” exists at activity center TRI0251 “Hay Gulch” exists due to the proposed 
removal of suitable habitat and the disturbance that would result.  Although SPI has typed an 
abundance of suitable NSO habitat within this activity center, habitat-based criteria alone are not 
likely to ensure that “take” is being avoided.  Given that SPI has no information with respect to 
the whereabouts of NSO historically detected at this activity center, and that there is the potential 
for NSO to be using more than one nest site as intimated by SPI, please explain how “take” 
avoidance can be determined.  
 
2. Activity center TRI000 “New 2011” 
 
 A). History of activity center TRI000 “New 2011” 
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Section II, Item #32(a) of the plan provides the following discussion of the history of this activity 
center: 
 


TRI New2011 was a pair detected on a District Wide survey during the calling season of 2011 within 
the north half of Section 2 T35N 07W. The site has not been given a number as it is unknown which  
Ac to attribute the location to.  Given the variability and proximity to historic responses 
associated with TRI 251 there is a strong scientific possibility that this new response is an updated 
location of TRI251. However, for this THP this new location is being given the designation of TRI 
New 2011 and will be treated as a separate NSO AC with no harvesting within 0.5 miles of the AC. 


 
Similarly, according to the survey data provided by SPI in Section V of the plan, a pair of NSO 
was detected at this site in 2011.  Despite speculation that this detection may be a relocation of 
NSO from activity center TRI0251, SPI is treating this response as a separate activity center.   
 
 B). Known harvest history at activity center TRI000 “New 2011” 
 
At this time, we are unaware of previous harvest within the range of this NSO response site.  No 
information regarding harvest history associated with this activity center has been provided by 
SPI in this THP, so it is difficult to fully evaluate the potential for “take” that may result from the 
operations as proposed under this THP.  Please provide a detailed analysis of harvest history 
within the range of activity center TRI000 “New 2011.”   
 
 C). Potential for “take” at activity center TRI000 “New 2011” 
 
The potential for “take” exists at activity center TRI000 “New 2011” due to the habitat loss 
proposed pursuant to the “Hay” THP.  Furthermore, the potential for “take” exists due to a lack 
of information and analysis that would lead to assurances that NSO essential life history 
behaviors will not be impaired.  Despite the fact that SPI has typed an abundance of habitat for 
this detection site, habitat-based criteria alone do not rise to the level of substantial evidence to 
support SPI’s contention that life history behaviors of NSO will not be impaired.   
 
Please explain how “take” will be avoided when SPI is proposing the removal of suitable NSO 
habitat from within the range of these NSO.  Furthermore, please provide evidence other than 
habitat-based standards demonstrating how essential life history behaviors of NSO will be 
maintained following the removal of suitable habitat from within this home range.  Finally, 
please explain how “take” avoidance at this activity center can be determined when the 
possibility exists that NSO are utilizing more than one nesting location.   
 


3. Conclusion 


As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There 
is evidence that the information contained in the plan is incorrect, incomplete, or misleading in a 
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO. This plan as 
proposed also run a high risk of "take" at the activity centers associated with the THP due to 
previous successive entries that have resulted in significant cumulative impacts due to habitat 
loss, as well as the current lack of high-quality available habitats.   
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Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate "take" avoidance based on substantial evidence rather than the inadequate retention 
standards of the FPRs. The NSO take avoidance analysis for the “Hay” THP provided by the SPI 
does not actually discuss any facts that would demonstrate avoidance of "harm" as defined in 14 
CCR 939.10.  


Furthermore, it is difficult to consider the RPF’s "take" avoidance analysis as expert opinion 
supported by facts, as the standards for certification as a so-called “spotted owl expert” have 
been universally decried as inadequate, and the RPF provides no facts that would support his 
opinion other than reiteration of the FPRs retention standards. The RPF in this case is not a 
biologist, and represents the interests of SPI rather than the interests of the NSO or the public. 
Decisions made by RPFs and staff foresters at the Department are not based on independent 
scientific review of facts, as is demonstrated by the lack of such supporting facts in this THP.  


The “Hay” THP as proposed will likely result in “take” of NSO. EPIC has provided SPI with a 
60-day notice of intent to sue pursuant to Section 9 of the Federal Endangered Species Act over 
alleged “take” of NSO.  Lacking substantial changes to the THP to eliminate harvest of suitable 
NSO habitat within known NSO home ranges that will lead to “take” of this species, EPIC 
intends to include this THP in our complaint.  [Please refer to 60-day Notice of Intent to Sue 
letter, Attachment H]  


Finally it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be 
denied unless substantial changes are made, substantial issues are addressed, and substantial 
information is provided. Once these deficiencies are corrected and the information is provided in 
this THP, then it must be recirculated for review and comment by the public. These revised and 
recirculated THPs must include any determination as to "take" of the NSO. 
 
 


 
Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
 
 


  



mailto:rob@wildcalifornia.org
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Attachment A: Dugger et al. 2011, Transient Dynamics of Invasive Competition: Barred Owls, 
Spotted Owls, Habitat, and the Demons of Competition Present 


Attachment B: Cal Fire, Important Information for Timber Operations Proposed with the Range 
of the Northern Spotted Owl, Feb. 2008 


Attachment C: Cal Fire, Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
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Attachment E: Dugger et al. 2009, Final Report: Estimating Northern Spotted Owl Detection 
Probabilities: Updating the USFWS Northern Spotted Owl Survey Protocol 


Attachment F: USFWS, 2011 Revised NSO Recovery Plan  
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November 19, 2012 
 
Mr. Mike Bacca  
CALFIRE Forest Practice Manager 
6105 Airport Rd 
Redding, CA 96002 
 
 
Re: EPIC comments regarding Timber Harvest Plan 2-12-055TRI “Powderhorn” 
 
 
Dear Mr. Bacca and CAL FIRE: 
 
The Environmental Protection Information Center (EPIC) submits the following comments 
regarding Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-12-055TRI, 
“Powderhorn.”  Please include these comments and associated attachments in the record for the 
above-referenced THP. 
 


I. Introduction 


1. Summary 


THP 2-12-055TRI “Powderhorn” fails to provide substantial evidence that the methods chosen to 
avoid "take" of Northern Spotted Owl (NSO) will in fact accomplish this goal. Application of 14 
CCR 939.9(g) in this instance is insufficient to protect NSO from unauthorized “take.” 
Furthermore, this THP as proposed fails to fully demonstrate compliance with the letter and 
intent of 14 CCR 939.10.  


SPI continues to propose THPs that remove NSO habitat from known historic home ranges 
without securing a Federal Incidental Take Permit (ITP) and associated Habitat Conservation 
Plan (HCP).  Furthermore, SPI continues to insist on applying the protective provisions of 14 
CCR 939.9(g) instead of following the U.S. Fish and Wildlife Service’s NSO take avoidance 
guidelines, thus further increasing the risk of unauthorized “take” of NSO.  At  this time, SPI 
operations as proposed under this THP and many others like it are out of compliance with 
applicable Federal prohibitions against “take” of NSO, and are thus also out of compliance with 
the provisions of 14 CCR 939.10.   
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2. Project Details 
 
The “Powderhorn” THP consists of 140 acres of total harvest area within the Boulder Creek, 
Little Boulder Creek, Carville, and Copper Creek State Planning Watersheds in Trinity County, 
California.  Silviculture proposed under the “Powderhorn” THP consists entirely of evenaged 
clearcut harvesting.  Yarding methods consists entirely of ground-based applications.  The 
erosion hazard rating for this THP is calculated as moderate and high.  Ground-based yarding 
operations are proposed on slopes exceeding 65 percent.  Winter operations are proposed, 
including use of heavy equipment and mechanical site preparation methods, log hauling, and 
road construction and reconstruction (proposed during extended dry periods). 


Section III page 41 of the plan  provides virtually no information regarding existing stand 
conditions within the stand description section, so it is very difficult to ascertain the age classes, 
basal area, diameter breast height, or volume of the pre-harvest stand.  Lacking such information, 
it appears this THP fails to meet the requirements of 14 CCR 1037(m)(1). 


Watercourses within the project area include Class I, II, and IIIs.  No harvesting is proposed 
within any WLPZ for a Class I or II watercourse pursuant to the “Powderhorn” THP.  The THP 
is located upstream of Trinity and Lewiston Dams, and therefore does not qualify as an ASP 
watershed. 


There are three known “valid” NSO activity centers within 1.3 miles of the “Powderhorn” THP 
boundaries.  These are TRI0064 “Little Boulder Creek,” TRI0243 “Buckeye West,” and 
TRI0284 “Boulder Creek.”  SPI is proposing to avoid “take” of NSO via application of the 
protective standards of 14 CCR 939.9(g), while applying U.S. Fish and Wildlife Service habitat 
typing definitions. 


II. Background on Northern Spotted Owl 


1. Northern Spotted Owl Listing History 


The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act 
on June 26, 1990. According to the 2011 Revised NSO Recovery Plan, NSO listing came as a 
result of the loss and adverse modification of habitat as a result of timber harvest, and 
exacerbated by factors such as catastrophic wildfire, volcanic eruptions, and windstorms. The 
2011 Revised Recovery Plan also cites the lack of adequate regulatory mechanisms to protect 
and conserve NSO as a primary reason for the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition. Declining habitat was 
recognized as a severe to moderate threat throughout the species range. 
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2. Northern Spotted Owl Life History and Habitat Requirements 


Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, 
generally increasing from south to north (USFWS 1990b). Estimates of median size of their 
annual home range vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 
14,211 acres on the Olympic Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted 
owl home ranges are larger where flying squirrels are the predominant prey and smaller where 
wood rats are the predominant prey. Home ranges of adjacent pairs overlap (Forsman et al. 1984; 
Solis and Gutiérrez 1990), suggesting that the defended area is smaller than the area used for 
foraging. The Service uses a circle of 0.7-mile radius (984 acres) from the activity center to 
delineate the most heavily used area during the nesting season. The portion of the home range 
used during the breeding season is smaller than that used in the remainder of the year (Forsman 
et al. 1984; Sisco 1990). 


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls 
(Forsman et al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, 
but rarely breed until they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et 
al. 2002). Breeding females lay one to four eggs per clutch, with the average clutch size being 
two eggs; however, most spotted owl pairs do not nest every year, nor are nesting pairs 
successful every year (USFWS 1990b; Forsman et al. 1984; Anthony et al.2006). The small 
clutch size, temporal variability in nesting success, and delayed onset of breeding all contribute 
to the relatively low fecundity of this species (Gutiérrez 1996). 


Natal dispersal of spotted owls typically begins in September and October with a few individuals 
dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal dispersal 
occurs in stages, with juveniles settling in temporary locations between periods of more 
pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies 
(USFWS 1990b; Miller 1989). Known or suspected causes of mortality during dispersal include 
starvation, predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic 
infection may contribute to these causes of mortality, but the relationship between parasite loads 
and survival is poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002). 


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day 
(Forsman et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies 
geographically and by forest type. Generally, flying squirrels are the most prominent prey for 
spotted owls in Douglas-fir and western hemlock forests (Forsman et al. 1984) in Washington 
and Oregon, while dusky-footed wood rats are a major part of the diet in the Oregon Klamath, 
California Klamath, and California Coastal Provinces (Forsman et al. 1984, 2001, 2004; Ward et 
al. 1998; Hamer et al. 2001). Depending on location, other important prey include deer mice, 
tree voles, red-backed voles, gophers, snowshoe hare, bushy-tailed wood rats, birds, and insects, 
although these species comprise a small portion of the spotted owl diet (Forsman et al. 1984, 
2004; Ward et al. 1998; Hamer et al. 2001). 
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Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because 
such forests contain the structures and characteristics required for nesting, roosting, and foraging. 
Features that support nesting and roosting typically include a moderate to high canopy closure 
(60 to 90 percent); a multi-layered, multi-species canopy with large overstory trees (with 
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees with 
various deformities (large cavities, broken tops, mistletoe infections, and other evidence of 
decadence); large snags; large accumulations of fallen trees and other woody debris on the 
ground; and sufficient open space below the canopy for spotted owls to fly (Thomas et al. 1990). 
Forested stands with high canopy closure also provide thermal cover (Weathers et al. 2001) and 
protection from predators. Foraging habitat generally has attributes similar to those of nesting 
and roosting habitat, but such habitat may not always support successfully nesting pairs (USFWS 
1992b). Dispersal habitat, at a minimum, consists of stands with adequate tree size and canopy 
closure to provide protection from avian predators and at least minimal foraging opportunities 
(USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse through highly 
fragmented forest landscapes, yet the stand-level and landscape-level attributes of forests needed 
to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004). 


3. Threats to Northern Spotted Owls 


The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to 
the decline of the Northern Spotted Owl. Listing Factor A identifies several threats to Northern 
Spotted Owl: 


“The key threats identified that relate to this listing factor are: (1) loss of habitat and 
changes in distribution of habitat as a result of past activities and disturbances, due 
especially to timber harvest and permanent conversion of habitat; and (2) ongoing 
habitat loss from natural disturbance (especially fire), timber harvest, and permanent 
conversion of habitat.” 


Other threats contributing to the declined of NSO include changes in climate in forest 
ecosystems including changes in temperature, increasing instances of wildfire, and outbreaks of 
insects and diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the 
impairment of essential life history behaviors such as feeding, breeding, sheltering, and 
dispersing. Timber harvest can result in either direct loss or significant degradation of NSO 
habitat. Timber harvest can also result in an accumulation of habitat loss over time as a result of 
multiple projects within and adjacent to the same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion 
of Barred Owls into NSO habitat and territories. Barred Owls are known competitors for 
resources and habitat and are also known to harass Northern Spotted Owls. Dugger et al. 2009 
indicates that the presence of Barred Owls suppresses responses of Northern Spotted Owls to 
survey efforts. The 2011 Revised Recovery Plan calls for the retention of high quality habitat 
both within and outside occupied NSO home ranges as a means of mitigating the impacts of 
Barred Owls. 
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Dugger et al. (2011)[Attachment A] entitled “Transient Dynamics of Invasive Competition: 
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the 
amount of older forest near core areas of use for Northern Spotted Owls most strongly influenced 
extinction rates for Northern Spotted Owl pairs. Dugger et al. (2011) notes that: 


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with 
decreased amounts of old forest at the core...and this effect was 2-3 times greater where 
barred owls were detected.”(Dugger et al. 2011) 


The abstract for Dugger et al. (2011) concludes: 


“We observed increased extinction rates in response to decreased amounts of old forest 
at a territory core and higher colonization rates when forest habitat was less fragmented. 
Annual site occupancy for pairs reflected the strong effects of barred owls on occupancy 
dynamics with much lower occupancy rates predicted where barred owls were detected. 
The strong barred owl and habitat effects on occupancy dynamics of spotted owls 
provided evidence of interference competition between the species. These effects increase 
the importance of conserving large amounts of contiguous, old forest habitat to maintain 
northern spotted owls in the landscape.” (Dugger et al. 2011) 


Dugger et al. (2011) shows that fragmentation of habitat and distance to neighboring suitable 
habitat can significantly affect the extinction probabilities of Northern Spotted Owl territories. 
Thus there is a correlation between competitive advantages for Barred Owls where habitat for 
Northern Spotted Owls is fragmented. This flies in the face of the Department's standard 
argument that logging of Spotted Owl habitat does not give Barred Owls a competitive 
advantage. Clearly fragmentation of spotted owl habitat through logging compromises the ability 
of spotted owls to compete with Barred Owls. Maintaining spotted owl habitat, therefore, even 
unoccupied habitat, must be a foremost priority to prevent extinction of spotted owl territories as 
recommended by Dugger et al, 2011 and the 2011 Revised Recovery Plan. 


4. Definition of “take” in context of Northern Spotted Owl 


Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
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“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act’s definition of “take.” 
The USFWS regulations define “harm” to mean: 


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


III. Northern Spotted Owl Take Avoidance 


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)] 


SPI chose 14 CCR 939(g) (option "g") as a tool to evaluate impacts on NSO. EPIC has been 
denied the opportunity to analyze the potential for "take" or potential and significant impacts 
because critical information has not been provided to the public prior to approval of the THP. 14 
CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: 


(c)There is evidence that the information contained in the plan is incorrect, incomplete 
or misleading in a material way, or is insufficient to evaluate significant environmental 
effects. The sufficiency of the information provided in a THP to evaluate significant 
environmental effects shall be judged in light of what is reasonable and necessary.” 
(Emphasis added) 
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Given that determinations of the likelihood of "take" are made at the time of plan approval, the 
public has no basis upon which to comment on the determination once it is made. 


Section IV, page 87 of the “Powderhron” THP makes reference to a so-called “take avoidance 
determination” (“TAD”): 


“Therefore, by following the application of the forest practice rules & obtaining a Take 
Avoidance Determination (TAD) from CALFIRE, the THP will not result in a direct or indirect 
significant impact to any individual NSO or the species.” 


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not 
see the term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules 
(“FPRs”). What is a “Take Avoidance Determination” and what criteria does Cal Fire use to 
make such a determination? Please provide EPIC with the criteria used in this determination, so 
that EPIC can review them. 


Secondly, any determination as to “take” must be fully explained and supported in the THP, so 
that the public may review and comment upon it. This is not something that can occur after 
approval. 14 CCR 898.2(f) prevents Cal Fire from approving a plan that would result in take of 
NSO. Thus, that determination must have been made no later than the time of THP approval, and 
it must be based on analysis and evidence available for public review and comment. This is 
consistent with CEQA and the Forest Practice Rules and the Forest Practice Act. 


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest 
Practice Act, information concerning the evaluation of potential take of NSO should be included 
in the plan prior to approval to allow the public to fully evaluate the materials and comment on 
potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. 
EPIC and the general public have the right to review potential significant impacts in light of the 
whole of the record. Such informed review is impossible if analysis and determination of NSO 
impacts or issuance of “TAD” are executed after public comment. The “TAD” determination 
must be subject to transparent public scrutiny. 


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-
fact amendment as stated in the THP, such an amendment must be treated as a substantial 
deviation, for the reasons stated above: (To date, Cal Fire has been treating these amendments as 
minor unless new owls are found or operations change) such evidence and determination must be 
subject to public review and comment, including such information as an amendment deprives 
EPIC and the public of the opportunity to review NSO survey data, and to review information 
available that the Department is relying on to make such a determination. 


Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire 
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does not have the expertise or legal authority to make a determination of “take” of a federally 
listed species. 


Please address each of the points raised immediately above. Please explain in detail how this so-
called “TAD” determination will occur, when and by whom. Will independent review and 
inspection be conducted? If so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” 
determination, such as lists of criteria for what constitutes “take” avoidance, scientific 
publications on the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire 
guidance documents that have been written in response to Cal Fire's new responsibility to 
conduct option "g" “Take Avoidance Determinations.” 


2. Cal Fire has no authority to determine the likelihood of take 


Option "g" is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which 
have the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of 
Forestry (the Board) cannot grant or confer. 


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO. 
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being 
undertaken in the absence of CEQA and FPR compliance. The Board's decision to implement 
939.9(g) did not disclose or evaluate the potential for impacts on the environment, and 
particularly to the NSO, which are a reasonably foreseeable consequence of its implementation. 


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will 
involve take of an NSO: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any 
one of the following conditions exist: …(f) Implementation of the plan as proposed would 
result in the taking of an individual Northern Spotted Owl prohibited by the Federal 
Endangered Species Act.” 


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated in 
the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 
14 CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take 
under the ESA. Cal Fire simply may not allow any plan that would result in take.  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed 
species and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important 
Information for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 
2008, at p. 6 #1 (Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it 
prohibits Cal Fire from approving a plan that would cause “take.” That is not the same as giving 
Cal Fire authority to determine "take" or no “take,” any more than Cal Fire is free to determine 
whether a plan may violate a water quality control plan, as provided in subdivision (h) of the 
same regulations. 
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As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee 
agencies are the agencies that have the statutory duty and obligation to make those calls, and 
once made, Cal Fire may not trump them. To the extent Cal Fire wishes to provide general 
guidelines that will ensure “take” avoidance, it must adopt guidelines that clearly preclude 
"harm" to NSOs and their habitat. Cal Fire is well aware that Option "g" does not provide 
adequate standards to prevent NSO “take.”  


In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal 
Fire provides Fish and Wildlife Service communications which establish that compliance with 
subdivision (g) does not prevent take of NSO. Accordingly, in the absence of actual consultation 
with FWS to establish no “take,” Cal Fire cannot make a determination of no “take.” It does not 
have the authority, the standards, or the best science upon which to make such a determination. 


3. Logging on Private Industrial Lands in Northwest California, approved by Cal Fire, has led 
to substantial and systematic take of NSO. 


Simple analysis shows that logging operations on private industrial lands in California has 
continued to cause significant “harm” to Northern Spotted Owls and their habitat over the two 
decades since the owl’s listing. As well, the USFWS, states, in an unpublished document entitled 
by the Service’s Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for 
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern 
Interior Region (Regulatory and Scientific Basis)[Attachment D] dated 12/14/09 and provided 
on Cal Fire’s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects 
of repeated entries within many NSO home ranges has reduced habitat quality to a 
degree causing reduced occupancy rates and frequent site abandonment. In a large 
proportion of technical assistance letters to CAL FIRE and industrial timberland owners 
during the past five years, we noted the lack of NSO responses at historic territories, and 
described habitat conditions considered inadequate to support continued occupancy and 
reproduction.” (emphasis added) (p 11) 


The same document advises that, 


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do 
not support sustained occupancy by NSO.” (p 12) 


We reproduce here the graph presented by Service in this document to illustrate those trends. 
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning 
date of the analysis persisted to the end, by contrast to 80% of such pairs present on Forest 
Service lands. Please note that these impacts almost entirely preceded the arrival of the Barred 
Owl in Northwest California. The presence of Barred Owl in North West California complicates 
Cal Fire’s efforts with respect to NSO "take" avoidance in several ways. Because the presence of 
Barred Owl itself threatens NSO, where Barred Owl is present, even relatively minor additional 
impacts from habitat modification may substantially impair NSO survival and reproduction – 
i.e., lead to “take” of NSO. 


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" 
assessment will suffice to preclude take where Barred Owl is or may be present. As well, Barred 
Owl presence substantially complicates questions of how to survey effectively for NSO because 
NSO respond less frequently to vocalizations when Barred Owls are present. (Final Report: 
Estimating Northern Spotted Owl Detection Probabilities: Updating the USFWS Northern 
Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E] 


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the 
sole basis for NSO habitat protections during the period summarized in the above analysis of 
NSO persistence on public and private lands in California. Given Fish and Wildlife Service’s 
assessment of the catastrophic inadequacy of those FPR habitat definitions and retention 
standards (reviewed below), it is very likely that the level and intensity of harms suffered by the 
NSO would have been far worse had California’s FPR standards actually been the sole basis for 
owl and habitat protections during the last two decades. 


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows 
substantially higher levels of NSO habitat loss on private lands versus public lands since the 
advent of the Northwest Forest Plan. Table B-2 taken from the recovery plan (below) indicates 
that private lands in California accounted for 5.8 percent of total Northern Spotted Owl habitat 
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lost. Range-wide, 14.9% of NSO habitat on private lands within the range of the owl has been 
lost between 1994/96-2006/2007.  


 


These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on 
private industrial timberlands in Northwest California. They are entirely inconsistent with the 
basic premise of Cal Fire's present policy, that "take" avoidance can be assured using general 
provisions for owl habitat definitions and retention standards while allowing substantial 
continued logging in owl habitat. Given this history, Cal Fire must understand that, where Cal 
Fire allows logging in NSO habitat to continue, some level of “take” must be presumed to occur 
in the absence of a regulatory mechanism that ensures "take" avoidance. 


4. Deficiencies of Option "g" 


Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted 
owls and owl biology 19 years ago. The rules are now completely out of date and clearly 
inconsistent with the current biological analysis for NSO. 
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Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in 
California's Northern Interior Region (FWS Regulatory and Scientific Basis).  


Under item B in this document, the FWS notes several reasons why the current FPRs are not 
adequate to evaluate or avoid “take.” These reasons include new information available since the 
rules were enacted (which have changed the amount required, the habitat definitions, and spatial 
arrangement criteria), the Service's experience with the TA process, and analysis indicating loss 
of territories under the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some 
of the deficiencies of the current FPRs: 


“When the FPR guidelines were adopted in 1992, data relating habitat variables to 
occupancy, reproduction, and survival of NSO were limited. The FPR guidelines for 
avoiding incidental take of NSO were therefore based on comparison of proposed post-
harvest habitat conditions with the amount and of quality of habitat observed at occupied 
NSO sites described in various studies. Under this standard, habitat modification 
potentially could result in substantial reduction of reproduction, survival, and occupancy 
at NSO activity centers without the appearance of take, because habitat conditions 
resemble other low-quality NSO territories. NSO are known to occupy low-quality sites 
where their reproduction and survival are substantially reduced (Franklin et al. 2000, 
Dugger et al. 2005); the existence of these low quality sites suggests that reliance on 
habitat conditions corresponding to the presence or of owls at historic territories 
represents a low bar for determining habitat thresholds and take.”(U.S. Fish and 
Wildlife Service Regulatory and Scientific Basis) 


While the Service’s Take Avoidance Scenarios (U.S. Fish and Wildlife Service 2008) represent a 
greater degree of protection for NSO activity centers associated with logging operations, even 
the FWS acknowledges that those Take Avoidance Guidelines are not adequate to promote 
population growth or recovery: 


“It is important to recognize that the habitat conditions described in the document are 
intended for use in estimating the likelihood of take of an individual NSO under the ESA; 
they do not represent habitat conditions required for habitat growth or recovery. The 
FWS guidelines focus solely on individual NSO territories and do not incorporate large-
scale issues such as connectivity and dispersal of habitat, wintering habitat, or long-term 
habitat disturbance patterns.” (U.S. Fish and Wildlife Service Regulatory and Scientific 
Basis) 


As this document explains, even the FWS standards have reduced habitat viability and quality to 
the point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis 
Figure I.B.1) 
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5. Differences in Habitat Definitions 


One significant difference between the FPRs and the USFWS guidelines is the use of different 
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed 
and specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the 
difference between the two is demonstrated by the fact that what qualifies as roosting habitat 
under the FPRs would at best qualify for low-quality foraging habitat under the FWS 
definitions. The FWS notes: 


“...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the 
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are 
typically poor habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge 
to Cal Fire's Chris Browder) 


The FWS expounds on the inadequacies of the FPR definitions: 


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the 
habitat definitions and retention standards in the FPRs represent minimum values that 
are below the habitat parameters associated with reasonable levels of territory 
occupancy, survival, and reproduction by NSO.”(ibid)(Emphasis added) 


Finally, the Cal Fire Document quotes the Service, stating: 


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at 
best represent the bare minimum conditions. Take may easily occur as repeated harvest 
entries reduce stand structure from whatever the owls originally occupied to the 
uniformly low values under the rules...in our review/assessment of NSO habitat 
relationships in the interior zone, we were unable to find any support for significant 
NSO use of habitat conditions allowed under the definitions in 895.1.”(Cal Fire 
2009)(Emphasis added) 


Below are two tables representing the differences in habitat definitions in the Forest Practice 
Rules versus the FWS Take Avoidance Guidelines for the interior region:  


FWS Interior Definitions: 


 
FWS Interior 


 Basal Area TPA 26”+ Canopy closure QMD (DBH) 


HQNR 210 > 8  >60% >15” 


N/R 150-180 >8 >60% >15” 


F Mix ranging 120- >5 Mix 40-100% >13” 
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180 


LQF Mix ranging 80-
120 


 >40% >11” 


 


 


FPR Standard Definitions: 


 
Cal Fire - Forest Practice Rules  


 Canopy closure DBH 


N >60% total (40% dominant and co-dominant) >11” 


R >40% with high degree of variability >11” 


F >40% but if more than 80% must be “fly 
space” 


>11” conifer 


>6” hardwoods 


As can be seen, there are substantial differences between the FWS interior Take Avoidance 
Guidelines definitions and the FPR definitions. These differences include basal area, canopy 
closure, trees greater than 26 inches DBH, and average tree diameter required to meet the 
standard of the definitions. 


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is 
not following the letter or the intent of the Service's guidelines. Use of the FWS definitions 
without implementation of the rest of the Service's standards is a cherry-picking approach that 
meets neither the intent of the guidelines or the higher standards of “take” avoidance they 
represent.  


6. Cal Fire's Solution is Inadequate. 


Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 
14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations: 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center 
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. 
This is due to the USFWS observation that following these guidelines “is the most 
effective manner of avoiding take.” (Cal Fire 2009) 


Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly 
recommend the use the Service’s standards out of one side of their mouth and out of the other 







15 
 


suggest that RPFs (via the “Spotted Owl Experts” who are often in employ of the company) 
rationalize why their alternative to the FWS standard “will still ensure take avoidance”. The 
problem is that Cal Fire lacks the necessary expertise in spotted owl biology to know the 
difference between an alternative that would cause "take" from one that wouldn't. 


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, 
especially if  that habitat is unsuitable or very low quality habitat because it is being defined 
using the FPRs. Take can also occur when operations are limited to the fringe of the outer circle 
of the activity centers, especially when the rest of the habitat in the territory has been fragmented 
and degraded by extensive timber harvest. There is no mention of site-specific measures that 
would serve to avoid "take" in the absence of compliance with the Service’s take avoidance 
guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10] 


14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if 
any of the following conditions exist: 


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 


(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 


(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered. 


SPI and the RPF have provided precious little evidence in support of the contention that “take” 
as defined herein will be avoided.  The “Powderhorn” THP relies heavily on simple aggregate 
habitat retention standards to presume a margin of safety that also presumes that “take” will not 
occur.  The RPF does not provide any actual meaningful data however that would support the 
contention that SPI’s proposed operations will meet the intent of 14 CCR 939.10.  For instance, 
there is no information related to climate conditions that would support the RPF’s contention that 
feeding, sheltering, and escapement from predators will not be adversely affected.  Similarly, no 
information on prey or prey base is found that would demonstrate how foraging will not be 
impeded by the proposed removal of suitable NSO habitat from within known NSO territories.  
In sum, there is no science, research or other data provided to substantiate claims that “take” will 
be avoided.   


There is simply insufficient and inadequate information in the THP record as posted on the Cal 
Fire FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that 
"take" of NSO will be avoided. Please provide a detailed analysis from a qualified person 
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demonstrating how proposed operations will avoid “take.” Please address how removal of 
suitable habitat within a known NSO activity center will avoid "harm" as described in 14 CCR 
939.10. Please include a detailed analysis demonstrating that microclimates will not be adversely 
affected, and that essential behaviors including feeding, sheltering, breeding, escapement, and 
dispersal will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not 
impossible for Cal Fire, SPI, EPIC, or the public to evaluate the potential for "take" of NSO. 


8. Significant Cumulative Impacts to NSO  


Forsman et al. (2011) Population Demographics of the Northern Spotted Owl [Attachment G] 
has demonstrated a range-wide decline in NSO populations over 11 study areas. Populations on 
four study areas declined 40-60% during the study, while populations declined by 20-30 percent 
on three other study areas. Furthermore, Forsman et al. (2011) found that adult survival was 
declining on ten of 11 study areas. These study areas include the Oregon/California cascades, 
and both Green Diamond and Hoopa land. Forsman et al. (2011) goes on to state: 


“We concluded that fecundity, apparent survival and/or populations were declining on 
most study areas, and that increasing numbers of Barred Owls and loss of habitat were 
partially responsible for these declines.” (Forsman et al 2011, abstract) 


It must be noted that the grim numbers in Forsman et al. (2011) do not accurately reflect 
conditions on private industrial timberlands due to the fact that vast tracts of private industrial 
forestlands in Washington, Oregon, and California were not included in study areas. Considering 
the ineffective protections offered to owls on private industrial forestland in California, as well 
as in other states, these numbers are likely even more dire. 


Cal Fire and SPI have failed to adequately address the decline o NSO throughout its range, as 
well as within the Klamath/Cascade Province, and have failed to demonstrate that logging which 
could result in “take” as a result of THPs approved by the Department will not result in a bio 
regional or range-wide cumulative effect. NSO in Northwest California are in real trouble, even 
in the coastal redwood region where the Department has insisted that NSO are not in decline. 
Forsman et al. (2011) clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for 
owl centers associated with this THP, resulting in cumulative impacts, and ultimately the 
potential for “take.” This loss and the countless others sanctioned by Cal Fire THP approvals 
clearly demonstrate that the FPRs as constructed utterly fail to protect owls and owl habitat, and 
that the cumulative effects to individuals and to the species have been swept under the rug. 
Please explain why Department has not required a detailed analysis of cumulative impacts to the 
species bio regionally, or as a whole.  


IV. Comments Specific to the “Powderhorn” THP 


Comments contained herein are designed to address the potential for “take” of NSO based on the 
information provided in the THP, and our own records. Comments are organized by activity 
center. 
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1. Activity Center TRI0064 “Little Boulder Creek” 


 A). Location of activity center TRI0064 “Little Boulder Creek” 


According to the CNDDB records provide, activity center TRI0064 “Little Boulder Creek” is 
located at T37N-R8W Section 10, and is located on U.S. Forest Service lands.  This territory was 
verified as a pair in the year 2002.  Indeed, the last CNDDB record indicates the detection of a 
pair with young by SPI in 2002.   
 
 B). Survey and detection history of activity center TRI0064 “Little Boulder Creek” 
 
According to information provided in the Technical Assistance package for the “Knuckler” THP, 
(THP 2-03-205TRI) (TA 81333-2008-TA-0048), protocol surveys conducted by SPI in 2006 and 
2007 detected a single female at this location.  The “Powderhorn” THP does not appear to 
contain recent survey data for this activity center, so it is difficult to fully assess the most current 
occupancy status for this site.   


C). Known harvest history of activity center TRI0064 “Little Boulder Creek” 
 
The most recently known harvest entry associated with activity center TRI0064 “Little Boulder 
Creek” is from THP 2-03-205TRI “Knuckler.”  According to the Technical Assistance package 
for the “Knuckler” THP, SPI removed 25 acres of suitable habitat from within the 0.7 mile radius 
of this activity center and removed a total of 141 acres of suitable habitat from within 1.3 miles 
of the activity center location.   
 
The “Powderhorn” does not discuss this past harvesting and any potential impacts that might 
result from the combination of this THP with the “Knuckler” THP. 
 
 D). Proposed operations at activity center TRI0064 “Little Boulder Creek” 
 
The “Powderhorn” THP proposes the removal of a total of 15 acres of suitable low-quality 
foraging habitat from within 1.3 miles of activity center TRI0064 “Little Boulder Creek.”  No 
harvest is proposed within 0.5 or 0.7 miles of the activity center pursuant to the “Powderhorn” 
THP.   
 
 E). Discussion of potential for “harm” or “take” to occur at activity center TRI0064 
“Little Boulder Creek” 
 
In Section V, page 187 of the “Powderhorn” THP, SPI cites the Technical Assistance letter from 
the “Knuckler” THP stating that “take” of NSO would likely be avoided by operations pursuant 
to that plan in support of the contention that “take” will also be avoided by operations of the 
“Powderhorn” THP.  The “Powderhorn” THP states: 
 
 


This information is included as expert opinion that the preharvest conditions, for the 
Powder Hom THP, represent a habitat matrix where the ability of NSO to forage for 
prey, nest, reproduce, escape predators, survive serve weather, and find appropriate 
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microclimes has not been significantly impacted to a threshold where take may occur.  
Habitat conditions represented in the current THP may appear different from habitat 
analysis previously provided under the past THPs.  The differences are largely due to the 
shift to the USFWS preferred habitat descriptions and the use of current digital 
photography, which has been, incorporated into the company GIS software since the last 
THP in the area. Therefore, while the labels assigned to certain habitats may have 
changed, the habitats and conditions on the ground are substantially the same. 


 
The RPF and SPI, however provide no actual evidence that past harvest has not affected the 
above-discussed factors, or any evidence to demonstrate that “take” has not already occurred.  As 
mentioned elsewhere, there is no information provided relative to prey base or  microclimates, 
and there no science, data, or research provided to substantiate the claims that pre-harvest habitat 
conditions do not represent conditions under which “take” may occur.  Furthermore, the THP 
itself contains precious little information about the quality of forest stands to be converted from 
suitable to unsuitable habitat, so it is very difficult to fully evaluate the importance of the forests 
to be harvested for the NSO that may rely on them. SPI is once again relying on habitat-based 
analysis alone and has not provided any actual evidence in support of the contention that a given 
amount of suitable habitat retained necessarily lends to the prevention of “take.” 
 
While the “Powderhorn” only proposes the removal of 15 acres of suitable habitat from within 
the outer radius of activity center TRI0064 “Little Boulder Creek,” the potential for “take” still 
exists due to the accumulated affected of habitat disturbance and removal.  Neither SPI nor the 
Department have presented any evidence to show that the combined effects of habitat 
modification will not result in the impairment of essential life history behaviors of NSO 
presumably occupying this activity center.   
 
Please explain how proposed habitat removal pursuant to the “Powderhorn” THP will avoid 
combining with previous impacts from the “Knuclker” THP.  Please provide substantial evidence 
other than simple reliance on aggregate habitat retention to demonstrate how “take” is being 
avoided.  
 
2. Activity Center TRI0243 “Upper Buckeye West” 
 
 A). Location of Activity Center TRI0243 “Upper Buckeye West” 
 
According to Section V, page 178 of the plan, activity center TRI0243 “Upper Buckeye West” 
has historically been located at T37N-R8W Section 23 and is located on U.S. Forest Service 
lands.  However, in Section V, page 199 of the plan SPI indicates that more recent surveys have 
revealed a more appropriate location for this activity center.  Unfortunately, the SPI proposed 
location is difficult to discern because the Township, Range, and Section of the new location are 
not disclosed either on page 198 of the plan or page 206 of the plan. CAL FIRE First Review 
Team Question 14(e) has requested that SPI provide the survey data to substantiate moving the 
location of this activity center.  At the time of these comments, SPI has not provided the 
requested information. 
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B). Survey and Detection History for Activity Center TRI0243 “Upper Buckeye West” 
 
According to Section V, page 199 of the plan, activity center TRI 0243 “Upper Buckeye West” 
is based on a 1992 pair detection.  The last noted CNDDB entry for this activity center was of a 
pair in 2002.  According to the Technical Assistance letter for the “Knuckler” THP, protocol 
surveys conducted by SPI detected a single female in 2006 and a single male in 2007.  More 
recent protocol survey data and activity center search survey data are not provided in the 
“Powderhorn” THP, so it is difficult to fully ascertain the status of this activity center. 


C). Known harvest history of activity center TRI0243 “Upper Buckeye West” 


There are three known past THPs within the range of activity center TRI0243 “Upper Buckeye 
West” conducted by SPI that have removed suitable habitat.  These are THP 2-00-282 
“Spanner,” THP 2-03-051TRI “Ginger” and THP 2-03-205TRI “Knuckler.”   


According to Technical Assistance information obtained for the “Spanner” THP, SPI removed a 
total of 80 acres of suitable habitat from within 0.7 miles of the activity center.  SPI removed a 
total of 152 acres of suitable habitat from within the 1.3 mile radius of the activity center.   


According to Technical Assistance information obtained for the “Ginger” THP, SPI removed a 
total of 45 acres of suitable habitat from within 0.7 miles, and a total of 110 acres of suitable 
habitat from within 1.3 miles.   


According to Technical Assistance information obtained for the “Knuckler” THP, SPI removed a 
total of 64 acres suitable habitat from within 1.3 miles of the activity center.  No harvesting was 
conducted within 0.7 miles in the “Knuckler” THP. 
  


D). Proposed operations at activity center TRI0243 “Upper Buckeye West” 


The “Powderhorn” THP as currently written proposes to remove 4 acres of suitable low-quality 
foraging habitat from within 0.7 miles of the activity center.  SPI is proposing to remove a total 
of 11 acres of suitable low-quality foraging from within 1.3 miles of the activity center.  In 
addition, log hauling operations are proposed within 1,000 feet and 0.5 miles of the activity 
center. 
  


E). Discussion of potential for “harm” or “take” to occur at activity center TRI0243 
“Upper Buckeye West” 
 
The potential for “harm” or “take” to occur at activity center TRI0243 “Upper Buckeye West” 
exists due to the accumulated effects of multiple timber harvests within this home range within a 
short period of time.  The three most recent THPs combined have already resulted in the removal 
of 326 acres of suitable habitat from within this home range.  Although only 11 acres of total 
habitat will be removed by the “Powderhorn” THP, the accumulated effect of the combined 
disturbance and habitat loss may be significant, and will likely lead to impairment of essential 
life history behaviors of NSO.   
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Section V, page 199 makes the following claims with respect to impacts of past harvesting 
activities: 
 


“This information is included as expert opinion that the preharvest conditions 
represent a habitat matrix where the ability of NSO to forage for prey, nest, 
reproduce, escape predators,  survive serve weather,  and find appropriate 
microclimes  has  not  been  significantly   impacted  to  a  threshold  where  take  
may  occur.”      


This statement is not substantiated with any facts.  In particular, lack of recent survey data or 
reproductive status information, it is virtually impossible to tell whether or not past timber 
harvest activities have impacted NSO adversely.  Once again, SPI is simply relying on a habitat-
based approach to avoiding “take” that is unsubstantiated by the current science of guidance of 
the Service.  Furthermore, the fact that pre-harvest conditions may not be present in such a 
condition where “take” has not previously occurred does not mean that “take” is unlikely as a 
result of this THP and the accumulated impacts of the previous THPs.   


Finally, it is difficult to determine the potential for “take” because maps provided in the THP are 
not adequate to evaluate topography, hydrology, suitable habitat, and NSO activity center 
location all at once.  Please disclose whether or not THP units within 0.7 and 1.3 miles of the 
activity center are within the same drainage, and whether or not there is a hydrologic divide.   


Please provide substantial evidence to demonstrate that past timber harvest have not already 
resulted in impairment of essential life history behaviors of NSO at this activity center.  
Furthermore, please explain what is meant by “significant” impacts of timber harvest on NSO.  
The federal criteria for avoidance of “take” does not rely on a CEQA significance standard, but 
rather focuses on actual “harm” whether or not it is deemed “significant” by a State agency with 
no authority under the federal ESA to determine “take.”  Finally, please how a determination of 
past “take” avoidance by the Service has any baring whatsoever on the current determination of 
the likelihood of “take” particularly given that Service experts have as yet to review this plan.   


 F). U.S. Fish and Wildlife Service request for early involvement in future planning 


As acknowledged in Section V, page 198 of the plan, the U.S. Fish and Wildlife Service has 
requested early involvement in future planning of timber harvest associated with activity center 
TRI0243 “Upper Buckeye West” pursuant to the “Knuckler” TA: 


 
"Analysis of the cumulative effects of the Spanner (#2-00-282TRI), Ginger (#2-03-05TRI) and 
the Knuckler THPs indicate that suitable habitat is now limited within the home range of 
TRI0243, and further harvest may likely to incidentally take northern spotted owls." 


The Service has similarly requested early involvement in future planning at this activity center 
pursuant to the “Spanner” and “Ginger” Technical Assistance guidance previously provided to 
SPI.  SPI however in the “Powderhorn” THP argues that this request is somehow no longer 
valid: 
 


“Any comment in TA letters prior to 2008, from the Service, requesting early 
involvement in the development of future operations, such as included in the TA 
letter, have since been invalidated. On Feb 01, 2008 the USFWS, in a Letter to CAL 
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FIRE clearly states that the Service would no longer accept technical assistance 
directly from applicants and only accept TA directly from CAL FIRE.  Since that 
time the USFWS is has not readily made its staff available to engage in any "early 
development" consultation regarding harvest within the home ranges in which the 
Service had expressed past concerns.” 


We find no substantiation anywhere in the available documentation or in the THP itself of SPI’s 
claims that past requests by the Service past requests for early involvement are no longer valid.  
Indeed, there is precedent to the exact contrary.  In 2011, CAL FIRE did in fact request 
Technical Assistance from the Service for THP 2-10-075TRI “Hinkey” due to the Service’s 
previous request for early involvement in planning for activity center TRI0198 “Lick Creek.”  
The Service indeed conducted Technical Assistance as requested by CAL FIRE.  While SPI 
clearly has a vested interest in keeping the independent experts of the Service out of the analysis 
of “take” avoidance for the “Powderhorn” THP, CAL FIRE nevertheless has the ability and 
indeed the responsibility to refer the “Powderhorn” THP to the Service for further Technical 
Assistance.   


3. Activity Center TRI0284 “Boulder Creek” 


 A). Location of activity center TRI0284 “Boulder Creek” 


According to the CNDDB records contained in Section V, page 178 of the plan activity center 
TRI0284 “Boulder Creek” is located at T37N-R8W Section 8.  According to the CNDDB, the 
activity center is located on U.S. Forest Service lands.  This located appears to be based on a 
1989 detection location.  


 B). Survey and detection history at activity center TRI0284 “Boulder Creek” 


The last known detection disclosed in the NSO CNDDB for activity center TRI0284 “Boulder 
Creek” was of a pair with young in 1989. No other detections are provided in the CNDDB.  In a 
July 12th, 2004 letter from SPI to the Service as part of supporting information for the 
“Knuckler” THP indicates that no NSO activity was documented at this activity center for the 
years 2002-2004.  According to this same letter, SPI did not create or analyze an activity center 
for this NSO site for evaluation pursuant to the “Knuckler” THP.   


 C). Known harvest history of activity center TRI0284 “Boulder Creek” 


We have no record of past harvest within the range of activity center TRI0284 “Boulder Creek” 
other than reference to the activity center in the “Knuckler” TA package.  Please provide a list of 
all past THPs within the range of this activity center.  Please provide disclosure of the amount of 
suitable habitat modified within the range of this activity center broken down by analysis radius.  
Lacking such information, analysis of potential impacts to NSO is incomplete an inadequate. 
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D). Proposed operations at activity center TRI0248 “Boulder Creek” 


The “Powderhorn” THP proposes to remove a total of 13 acres of suitable low-quality foraging 
habitat from within the 1.3 mile radius of activity center TRI0284 “Boulder Creek.”  No harvest 
is proposed within 0.5 or 0.7 miles of this activity center.   
 


E). Discussion of potential for “harm” or “take” to occur at activity center TRI0284 
“Boulder Creek” 


The potential for “harm” or “take” to occur at activity center TRI0284 “Boulder Creek” is likely 
given the limited information from past harvest, and the limited information provide in the THP.  
No survey data, past detection history, reproductive history, or other information is provided that 
would substantiate the SPI determination that “take” is likely to be avoided.  As currently 
presented, the “take” avoidance analysis provided is insufficient information, rendering it 
inadequate to evaluate potentially significant impacts or to avoid “take” of NSO.  


4. Conclusion 


As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There 
is evidence that the information contained in the plan is incorrect, incomplete, or misleading in a 
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO. This plan as 
proposed also run a high risk of "take" at the activity centers associated with the THP due to 
previous successive entries that have resulted in significant cumulative impacts due to habitat 
loss, as well as the current lack of high-quality available habitats.   


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate "take" avoidance based on substantial evidence rather than the inadequate retention 
standards of the FPRs. The NSO take avoidance analysis for the “Powderhorn” THP provided by 
the SPI does not actually discuss any facts that would demonstrate avoidance of "harm" as 
defined in 14 CCR 939.10.  


Furthermore, it is difficult to consider the RPF’s "take" avoidance analysis as expert opinion 
supported by facts, as the standards for certification as a so-called “spotted owl expert” have 
been universally decried as inadequate, and the RPF provides no facts that would support his 
opinion other than reiteration of the FPRs retention standards. The RPF in this case is not a 
biologist, and represents the interests of SPI rather than the interests of the NSO or the public. 
Decisions made by RPFs and staff foresters at the Department are not based on independent 
scientific review of facts, as is demonstrated by the lack of such supporting facts in this THP.  


The “Powderhorn” THP as proposed will result in “take” of NSO. EPIC has provided SPI with a 
60-day notice of intent to sue pursuant to Section 9 of the Federal Endangered Species Act over 
alleged “take” of NSO.  Lacking substantial changes to the THP to eliminate harvest of suitable 
NSO habitat within known NSO home ranges that will lead to “take” of this species, EPIC 







23 
 


intends to include this THP in our complaint.  [Please refer to 60-day Notice of Intent to Sue 
letter, Attachment H]  


Finally it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be 
denied unless substantial changes are made, substantial issues are addressed, and substantial 
information is provided. Once these deficiencies are corrected and the information is provided in 
this THP, then it must be recirculated for review and comment by the public. These revised and 
recirculated THPs must include any determination as to "take" of the NSO. EPIC further suggest 
that CAL FIRE refer this THP to the Service for Technical Assistance on proposed harvesting 
operations within the range of NSO TRI0243 “Upper Buckeye West.”  Lacking this, the THP 
should be denied as insufficient to address the potential for “take” of NSO. 


 
Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
 
 


 
 
  



mailto:rob@wildcalifornia.org
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Attachments 


Attachment A: Dugger et al. 2011, Transient Dynamics of Invasive Competition: Barred Owls, 
Spotted Owls, Habitat, and the Demons of Competition Present 


Attachment B: Cal Fire, Important Information for Timber Operations Proposed with the Range 
of the Northern Spotted Owl, Feb. 2008 


Attachment C: Cal Fire, Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009 


Attachment D: USFWS, Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidance for Evaluation of Take for Northern Spotted Owls on Private Timberlands in 
California’s Northern Interior Region  


Attachment E: Dugger et al. 2009, Final Report: Estimating Northern Spotted Owl Detection 
Probabilities: Updating the USFWS Northern Spotted Owl Survey Protocol 


Attachment F: USFWS, 2011 Revised NSO Recovery Plan  


Attachment G: Forsman et al. 2011, Population Demography of Northern Spotted Owls 


Attachment H: EPIC 60-day Notice of Intent to Sue Sierra Pacific Industries 
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December 4, 2012 
 
Mr. Mike Bacca  
CALFIRE Forest Practice Manager 
6105 Airport Rd 
Redding, CA 96002 
 
Re: EPIC comments regarding Timber Harvest Plan 2-12-064TRI “Fay Ridge” 
 
 
Dear Mr. Bacca and CAL FIRE: 
 
The Environmental Protection Information Center (EPIC) submits the following comments 
regarding Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-12-064TRI, “Fay Ridge.”  
Please include these comments and associated attachments in the record for the above-referenced 
THP. 
 


I. Introduction 


1. Summary 


THP 2-12-064TRI “Fay Ridge” fails to provide substantial evidence that the methods chosen to 
avoid "take" of Northern Spotted Owl (NSO) will in fact accomplish this goal. Application of 14 
CCR 939.9(g) in this instance is insufficient to protect NSO from unauthorized “take.” 
Furthermore, this THP as proposed fails to fully demonstrate compliance with the letter and 
intent of 14 CCR 939.10.  


SPI continues to propose THPs that remove NSO habitat from known historic home ranges 
without securing a Federal Incidental Take Permit (ITP) and associated Habitat Conservation 
Plan (HCP).  Furthermore, SPI continues to insist on applying the protective provisions of 14 
CCR 939.9(g) instead of following the U.S. Fish and Wildlife Service’s NSO take avoidance 
guidelines, thus further increasing the risk of unauthorized “take” of NSO.  At  this time, SPI 
operations as proposed under this THP and many others like it are out of compliance with 
applicable Federal prohibitions against “take” of NSO, and are thus also out of compliance with 
the provisions of 14 CCR 939.10.   
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2. Project details 
 
The “Fay Ridge” THP covers 297 acres of proposed timber harvest within the Dutch Creek, 
Maxwell Creek, Dutton Creek, and Lower Reading Creek state planning watersheds in Trinity 
County, California.  Silviculture proposed includes 156 acres of tractor clearcutting and 135 
acres of cable clearcutting with 4 acres of tractor seed tree removal step.  As indicated, yarding 
methods include both tractor and cable applications.  The erosion hazard rating for this THP is 
calculated at moderate to high.  Winter operations proposed include timber falling, tractor 
skidding, loading, log hauling, site preparation, and road and landing construction and 
reconstruction.   
 
Section III page 55 of the plan describes this stands to be harvested as “two storied Klamath 
Mixed Conifer Forest.”  Although some information about DBH range and canopy closure is 
provided, pre-harvest age and stocking information is found to be lacking.  Furthermore, Section 
IV, of the plan does not appear to include a discussion or analysis of late seral trees or 
characteristics, and does not appear to contain any discussion or analysis of special habitat 
elements such as snags, dens, culls, etc.  This lack of disclosure, while typical of SPI THPs, is 
nevertheless out of compliance with the requirements of Technical Rule Addendum No. 2.   
 
Watercourses associated with the THP area include Class Is, Class II-S and Class II-L and Class 
III.  No harvest is proposed within WLPZs for Class I, II-S or II-L watercourses.  Watercourses 
within the project area are within watersheds with listed salmonids, therefore, the provisions of 
the ASP rules apply to this THP. 


There are three known “valid” NSO activity centers within 1.3 miles of the project area.  These 
are TRI0378 “Browns Creek” aka “Maxwell,” TRI0369 “North Branch Dutch Creek,” and 
TRI0203 “Browns Creek Tributary” aka “B-Bar-K.”  SPI is proposing to avoid “take” of NSO 
via application of the protective standards of 14 CCR 939.9(g), while applying U.S. Fish and 
Wildlife Service habitat typing definitions. 


II. Background on Northern Spotted Owl 


1. Northern Spotted Owl Listing History 


The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act 
on June 26, 1990. According to the 2011 Revised NSO Recovery Plan, NSO listing came as a 
result of the loss and adverse modification of habitat as a result of timber harvest, and 
exacerbated by factors such as catastrophic wildfire, volcanic eruptions, and windstorms. The 
2011 Revised Recovery Plan also cites the lack of adequate regulatory mechanisms to protect 
and conserve NSO as a primary reason for the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition. Declining habitat was 
recognized as a severe to moderate threat throughout the species range. 
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2. Northern Spotted Owl Life History and Habitat Requirements 


Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, 
generally increasing from south to north (USFWS 1990b). Estimates of median size of their 
annual home range vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 
14,211 acres on the Olympic Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted 
owl home ranges are larger where flying squirrels are the predominant prey and smaller where 
wood rats are the predominant prey. Home ranges of adjacent pairs overlap (Forsman et al. 1984; 
Solis and Gutiérrez 1990), suggesting that the defended area is smaller than the area used for 
foraging. The Service uses a circle of 0.7-mile radius (984 acres) from the activity center to 
delineate the most heavily used area during the nesting season. The portion of the home range 
used during the breeding season is smaller than that used in the remainder of the year (Forsman 
et al. 1984; Sisco 1990). 


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls 
(Forsman et al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, 
but rarely breed until they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et 
al. 2002). Breeding females lay one to four eggs per clutch, with the average clutch size being 
two eggs; however, most spotted owl pairs do not nest every year, nor are nesting pairs 
successful every year (USFWS 1990b; Forsman et al. 1984; Anthony et al.2006). The small 
clutch size, temporal variability in nesting success, and delayed onset of breeding all contribute 
to the relatively low fecundity of this species (Gutiérrez 1996). 


Natal dispersal of spotted owls typically begins in September and October with a few individuals 
dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal dispersal 
occurs in stages, with juveniles settling in temporary locations between periods of more 
pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies 
(USFWS 1990b; Miller 1989). Known or suspected causes of mortality during dispersal include 
starvation, predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic 
infection may contribute to these causes of mortality, but the relationship between parasite loads 
and survival is poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002). 


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day 
(Forsman et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies 
geographically and by forest type. Generally, flying squirrels are the most prominent prey for 
spotted owls in Douglas-fir and western hemlock forests (Forsman et al. 1984) in Washington 
and Oregon, while dusky-footed wood rats are a major part of the diet in the Oregon Klamath, 
California Klamath, and California Coastal Provinces (Forsman et al. 1984, 2001, 2004; Ward et 
al. 1998; Hamer et al. 2001). Depending on location, other important prey include deer mice, 
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tree voles, red-backed voles, gophers, snowshoe hare, bushy-tailed wood rats, birds, and insects, 
although these species comprise a small portion of the spotted owl diet (Forsman et al. 1984, 
2004; Ward et al. 1998; Hamer et al. 2001). 


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because 
such forests contain the structures and characteristics required for nesting, roosting, and foraging. 
Features that support nesting and roosting typically include a moderate to high canopy closure 
(60 to 90 percent); a multi-layered, multi-species canopy with large overstory trees (with 
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees with 
various deformities (large cavities, broken tops, mistletoe infections, and other evidence of 
decadence); large snags; large accumulations of fallen trees and other woody debris on the 
ground; and sufficient open space below the canopy for spotted owls to fly (Thomas et al. 1990). 
Forested stands with high canopy closure also provide thermal cover (Weathers et al. 2001) and 
protection from predators. Foraging habitat generally has attributes similar to those of nesting 
and roosting habitat, but such habitat may not always support successfully nesting pairs (USFWS 
1992b). Dispersal habitat, at a minimum, consists of stands with adequate tree size and canopy 
closure to provide protection from avian predators and at least minimal foraging opportunities 
(USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse through highly 
fragmented forest landscapes, yet the stand-level and landscape-level attributes of forests needed 
to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004). 


3. Threats to Northern Spotted Owls 


The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to 
the decline of the Northern Spotted Owl. Listing Factor A identifies several threats to Northern 
Spotted Owl: 


“The key threats identified that relate to this listing factor are: (1) loss of habitat and 
changes in distribution of habitat as a result of past activities and disturbances, due 
especially to timber harvest and permanent conversion of habitat; and (2) ongoing 
habitat loss from natural disturbance (especially fire), timber harvest, and permanent 
conversion of habitat.” 


Other threats contributing to the declined of NSO include changes in climate in forest 
ecosystems including changes in temperature, increasing instances of wildfire, and outbreaks of 
insects and diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the 
impairment of essential life history behaviors such as feeding, breeding, sheltering, and 
dispersing. Timber harvest can result in either direct loss or significant degradation of NSO 
habitat. Timber harvest can also result in an accumulation of habitat loss over time as a result of 
multiple projects within and adjacent to the same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion 
of Barred Owls into NSO habitat and territories. Barred Owls are known competitors for 
resources and habitat and are also known to harass Northern Spotted Owls. Dugger et al. 2009 
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indicates that the presence of Barred Owls suppresses responses of Northern Spotted Owls to 
survey efforts. The 2011 Revised Recovery Plan calls for the retention of high quality habitat 
both within and outside occupied NSO home ranges as a means of mitigating the impacts of 
Barred Owls. 


Dugger et al. (2011)[Attachment A] entitled “Transient Dynamics of Invasive Competition: 
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the 
amount of older forest near core areas of use for Northern Spotted Owls most strongly influenced 
extinction rates for Northern Spotted Owl pairs. Dugger et al. (2011) notes that: 


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with 
decreased amounts of old forest at the core...and this effect was 2-3 times greater where 
barred owls were detected.”(Dugger et al. 2011) 


The abstract for Dugger et al. (2011) concludes: 


“We observed increased extinction rates in response to decreased amounts of old forest 
at a territory core and higher colonization rates when forest habitat was less fragmented. 
Annual site occupancy for pairs reflected the strong effects of barred owls on occupancy 
dynamics with much lower occupancy rates predicted where barred owls were detected. 
The strong barred owl and habitat effects on occupancy dynamics of spotted owls 
provided evidence of interference competition between the species. These effects increase 
the importance of conserving large amounts of contiguous, old forest habitat to maintain 
northern spotted owls in the landscape.” (Dugger et al. 2011) 


Dugger et al. (2011) shows that fragmentation of habitat and distance to neighboring suitable 
habitat can significantly affect the extinction probabilities of Northern Spotted Owl territories. 
Thus there is a correlation between competitive advantages for Barred Owls where habitat for 
Northern Spotted Owls is fragmented. This flies in the face of the Department's standard 
argument that logging of Spotted Owl habitat does not give Barred Owls a competitive 
advantage. Clearly fragmentation of spotted owl habitat through logging compromises the ability 
of spotted owls to compete with Barred Owls. Maintaining spotted owl habitat, therefore, even 
unoccupied habitat, must be a foremost priority to prevent extinction of spotted owl territories as 
recommended by Dugger et al, 2011 and the 2011 Revised Recovery Plan. 


4. Definition of “take” in context of Northern Spotted Owl 


Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 
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The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act’s definition of “take.” 
The USFWS regulations define “harm” to mean: 


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


III. Northern Spotted Owl Take Avoidance 


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)] 


SPI chose 14 CCR 939(g) (option "g") as a tool to evaluate impacts on NSO. EPIC has been 
denied the opportunity to analyze the potential for "take" or potential and significant impacts 
because critical information has not been provided to the public prior to approval of the THP. 14 
CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: 


(c)There is evidence that the information contained in the plan is incorrect, incomplete 
or misleading in a material way, or is insufficient to evaluate significant environmental 
effects. The sufficiency of the information provided in a THP to evaluate significant 
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environmental effects shall be judged in light of what is reasonable and necessary.” 
(Emphasis added) 


Given that determinations of the likelihood of "take" are made at the time of plan approval, the 
public has no basis upon which to comment on the determination once it is made. 


Section IV, page 110 of the “Fay Ridge” THP makes reference to a so-called “take avoidance 
determination” (“TAD”): 


“Therefore, by following the application of the forest practice rules & obtaining a Take 
Avoidance Determination (TAD) from CALFIRE, the THP will not result in a direct or indirect 
significant impact to any individual NSO or the species.” 


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not 
see the term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules 
(“FPRs”). What is a “Take Avoidance Determination” and what criteria does Cal Fire use to 
make such a determination? Please provide EPIC with the criteria used in this determination, so 
that EPIC can review them. 


Secondly, any determination as to “take” must be fully explained and supported in the THP, so 
that the public may review and comment upon it. This is not something that can occur after 
approval. 14 CCR 898.2(f) prevents Cal Fire from approving a plan that would result in take of 
NSO. Thus, that determination must have been made no later than the time of THP approval, and 
it must be based on analysis and evidence available for public review and comment. This is 
consistent with CEQA and the Forest Practice Rules and the Forest Practice Act. 


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest 
Practice Act, information concerning the evaluation of potential take of NSO should be included 
in the plan prior to approval to allow the public to fully evaluate the materials and comment on 
potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. 
EPIC and the general public have the right to review potential significant impacts in light of the 
whole of the record. Such informed review is impossible if analysis and determination of NSO 
impacts or issuance of “TAD” are executed after public comment. The “TAD” determination 
must be subject to transparent public scrutiny. 


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-
fact amendment as stated in the THP, such an amendment must be treated as a substantial 
deviation, for the reasons stated above: (To date, Cal Fire has been treating these amendments as 
minor unless new owls are found or operations change) such evidence and determination must be 
subject to public review and comment, including such information as an amendment deprives 
EPIC and the public of the opportunity to review NSO survey data, and to review information 
available that the Department is relying on to make such a determination. 
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Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire 
does not have the expertise or legal authority to make a determination of “take” of a federally 
listed species. 


Please address each of the points raised immediately above. Please explain in detail how this so-
called “TAD” determination will occur, when and by whom. Will independent review and 
inspection be conducted? If so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” 
determination, such as lists of criteria for what constitutes “take” avoidance, scientific 
publications on the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire 
guidance documents that have been written in response to Cal Fire's new responsibility to 
conduct option "g" “Take Avoidance Determinations.” 


2. Cal Fire has no authority to determine the likelihood of take 


Option "g" is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which 
have the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of 
Forestry (the Board) cannot grant or confer. 


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO. 
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being 
undertaken in the absence of CEQA and FPR compliance. The Board's decision to implement 
939.9(g) did not disclose or evaluate the potential for impacts on the environment, and 
particularly to the NSO, which are a reasonably foreseeable consequence of its implementation. 


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will 
involve take of an NSO: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any 
one of the following conditions exist: …(f) Implementation of the plan as proposed would 
result in the taking of an individual Northern Spotted Owl prohibited by the Federal 
Endangered Species Act.” 


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated in 
the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 
14 CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take 
under the ESA. Cal Fire simply may not allow any plan that would result in take.  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed 
species and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important 
Information for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 
2008, at p. 6 #1 (Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it 
prohibits Cal Fire from approving a plan that would cause “take.” That is not the same as giving 
Cal Fire authority to determine "take" or no “take,” any more than Cal Fire is free to determine 
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whether a plan may violate a water quality control plan, as provided in subdivision (h) of the 
same regulations. 


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee 
agencies are the agencies that have the statutory duty and obligation to make those calls, and 
once made, Cal Fire may not trump them. To the extent Cal Fire wishes to provide general 
guidelines that will ensure “take” avoidance, it must adopt guidelines that clearly preclude 
"harm" to NSOs and their habitat. Cal Fire is well aware that Option "g" does not provide 
adequate standards to prevent NSO “take.”  


In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal 
Fire provides Fish and Wildlife Service communications which establish that compliance with 
subdivision (g) does not prevent take of NSO. Accordingly, in the absence of actual consultation 
with FWS to establish no “take,” Cal Fire cannot make a determination of no “take.” It does not 
have the authority, the standards, or the best science upon which to make such a determination. 


3. Logging on Private Industrial Lands in Northwest California, approved by Cal Fire, has led 
to substantial and systematic take of NSO. 


Simple analysis shows that logging operations on private industrial lands in California has 
continued to cause significant “harm” to Northern Spotted Owls and their habitat over the two 
decades since the owl’s listing. As well, the USFWS, states, in an unpublished document entitled 
by the Service’s Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for 
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern 
Interior Region (Regulatory and Scientific Basis)[Attachment D] dated 12/14/09 and provided 
on Cal Fire’s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects 
of repeated entries within many NSO home ranges has reduced habitat quality to a 
degree causing reduced occupancy rates and frequent site abandonment. In a large 
proportion of technical assistance letters to CAL FIRE and industrial timberland owners 
during the past five years, we noted the lack of NSO responses at historic territories, and 
described habitat conditions considered inadequate to support continued occupancy and 
reproduction.” (emphasis added) (p 11) 


The same document advises that, 


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do 
not support sustained occupancy by NSO.” (p 12) 


We reproduce here the graph presented by Service in this document to illustrate those trends. 
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning 
date of the analysis persisted to the end, by contrast to 80% of such pairs present on Forest 
Service lands. Please note that these impacts almost entirely preceded the arrival of the Barred 
Owl in Northwest California. The presence of Barred Owl in North West California complicates 
Cal Fire’s efforts with respect to NSO "take" avoidance in several ways. Because the presence of 
Barred Owl itself threatens NSO, where Barred Owl is present, even relatively minor additional 
impacts from habitat modification may substantially impair NSO survival and reproduction – 
i.e., lead to “take” of NSO. 


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" 
assessment will suffice to preclude take where Barred Owl is or may be present. As well, Barred 
Owl presence substantially complicates questions of how to survey effectively for NSO because 
NSO respond less frequently to vocalizations when Barred Owls are present. (Final Report: 
Estimating Northern Spotted Owl Detection Probabilities: Updating the USFWS Northern 
Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E] 


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the 
sole basis for NSO habitat protections during the period summarized in the above analysis of 
NSO persistence on public and private lands in California. Given Fish and Wildlife Service’s 
assessment of the catastrophic inadequacy of those FPR habitat definitions and retention 
standards (reviewed below), it is very likely that the level and intensity of harms suffered by the 
NSO would have been far worse had California’s FPR standards actually been the sole basis for 
owl and habitat protections during the last two decades. 


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows 
substantially higher levels of NSO habitat loss on private lands versus public lands since the 
advent of the Northwest Forest Plan. Table B-2 taken from the recovery plan (below) indicates 
that private lands in California accounted for 5.8 percent of total Northern Spotted Owl habitat 
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lost. Range-wide, 14.9% of NSO habitat on private lands within the range of the owl has been 
lost between 1994/96-2006/2007.  


 


These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on 
private industrial timberlands in Northwest California. They are entirely inconsistent with the 
basic premise of Cal Fire's present policy, that "take" avoidance can be assured using general 
provisions for owl habitat definitions and retention standards while allowing substantial 
continued logging in owl habitat. Given this history, Cal Fire must understand that, where Cal 
Fire allows logging in NSO habitat to continue, some level of “take” must be presumed to occur 
in the absence of a regulatory mechanism that ensures "take" avoidance. 


4. Deficiencies of Option "g" 


Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted 
owls and owl biology 19 years ago. The rules are now completely out of date and clearly 
inconsistent with the current biological analysis for NSO. 
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Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in 
California's Northern Interior Region (FWS Regulatory and Scientific Basis).  


Under item B in this document, the FWS notes several reasons why the current FPRs are not 
adequate to evaluate or avoid “take.” These reasons include new information available since the 
rules were enacted (which have changed the amount required, the habitat definitions, and spatial 
arrangement criteria), the Service's experience with the TA process, and analysis indicating loss 
of territories under the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some 
of the deficiencies of the current FPRs: 


“When the FPR guidelines were adopted in 1992, data relating habitat variables to 
occupancy, reproduction, and survival of NSO were limited. The FPR guidelines for 
avoiding incidental take of NSO were therefore based on comparison of proposed post-
harvest habitat conditions with the amount and of quality of habitat observed at occupied 
NSO sites described in various studies. Under this standard, habitat modification 
potentially could result in substantial reduction of reproduction, survival, and occupancy 
at NSO activity centers without the appearance of take, because habitat conditions 
resemble other low-quality NSO territories. NSO are known to occupy low-quality sites 
where their reproduction and survival are substantially reduced (Franklin et al. 2000, 
Dugger et al. 2005); the existence of these low quality sites suggests that reliance on 
habitat conditions corresponding to the presence or of owls at historic territories 
represents a low bar for determining habitat thresholds and take.”(U.S. Fish and 
Wildlife Service Regulatory and Scientific Basis) 


While the Service’s Take Avoidance Scenarios (U.S. Fish and Wildlife Service 2008) represent a 
greater degree of protection for NSO activity centers associated with logging operations, even 
the FWS acknowledges that those Take Avoidance Guidelines are not adequate to promote 
population growth or recovery: 


“It is important to recognize that the habitat conditions described in the document are 
intended for use in estimating the likelihood of take of an individual NSO under the ESA; 
they do not represent habitat conditions required for habitat growth or recovery. The 
FWS guidelines focus solely on individual NSO territories and do not incorporate large-
scale issues such as connectivity and dispersal of habitat, wintering habitat, or long-term 
habitat disturbance patterns.” (U.S. Fish and Wildlife Service Regulatory and Scientific 
Basis) 


As this document explains, even the FWS standards have reduced habitat viability and quality to 
the point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis 
Figure I.B.1) 
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5. Differences in Habitat Definitions 


One significant difference between the FPRs and the USFWS guidelines is the use of different 
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed 
and specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the 
difference between the two is demonstrated by the fact that what qualifies as roosting habitat 
under the FPRs would at best qualify for low-quality foraging habitat under the FWS 
definitions. The FWS notes: 


“...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the 
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are 
typically poor habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge 
to Cal Fire's Chris Browder) 


The FWS expounds on the inadequacies of the FPR definitions: 


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the 
habitat definitions and retention standards in the FPRs represent minimum values that 
are below the habitat parameters associated with reasonable levels of territory 
occupancy, survival, and reproduction by NSO.”(ibid)(Emphasis added) 


Finally, the Cal Fire Document quotes the Service, stating: 


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at 
best represent the bare minimum conditions. Take may easily occur as repeated harvest 
entries reduce stand structure from whatever the owls originally occupied to the 
uniformly low values under the rules...in our review/assessment of NSO habitat 
relationships in the interior zone, we were unable to find any support for significant 
NSO use of habitat conditions allowed under the definitions in 895.1.”(Cal Fire 
2009)(Emphasis added) 


Below are two tables representing the differences in habitat definitions in the Forest Practice 
Rules versus the FWS Take Avoidance Guidelines for the interior region:  


FWS Interior Definitions: 


 
FWS Interior 


 Basal Area TPA 26”+ Canopy closure QMD (DBH) 


HQNR 210 > 8  >60% >15” 


N/R 150-180 >8 >60% >15” 


F Mix ranging 120- >5 Mix 40-100% >13” 
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180 


LQF Mix ranging 80-
120 


 >40% >11” 


 


 


FPR Standard Definitions: 


 
Cal Fire - Forest Practice Rules  


 Canopy closure DBH 


N >60% total (40% dominant and co-dominant) >11” 


R >40% with high degree of variability >11” 


F >40% but if more than 80% must be “fly 
space” 


>11” conifer 


>6” hardwoods 


As can be seen, there are substantial differences between the FWS interior Take Avoidance 
Guidelines definitions and the FPR definitions. These differences include basal area, canopy 
closure, trees greater than 26 inches DBH, and average tree diameter required to meet the 
standard of the definitions. 


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is 
not following the letter or the intent of the Service's guidelines. Use of the FWS definitions 
without implementation of the rest of the Service's standards is a cherry-picking approach that 
meets neither the intent of the guidelines or the higher standards of “take” avoidance they 
represent.  


6. Cal Fire's Solution is Inadequate. 


Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 
14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations: 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center 
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. 
This is due to the USFWS observation that following these guidelines “is the most 
effective manner of avoiding take.” (Cal Fire 2009) 


Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly 
recommend the use the Service’s standards out of one side of their mouth and out of the other 
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suggest that RPFs (via the “Spotted Owl Experts” who are often in employ of the company) 
rationalize why their alternative to the Fish and Wildlife Service standard “will still ensure take 
avoidance”. The problem is that Cal Fire lacks the necessary expertise in spotted owl biology to 
know the difference between an alternative that would cause "take" from one that wouldn't. 


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, 
especially if  that habitat is unsuitable or very low quality habitat because it is being defined 
using the FPRs. Take can also occur when operations are limited to the fringe of the outer circle 
of the activity centers, especially when the rest of the habitat in the territory has been fragmented 
and degraded by extensive timber harvest. There is no mention of site-specific measures that 
would serve to avoid "take" in the absence of compliance with the Service’s take avoidance 
guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10] 


14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if 
any of the following conditions exist: 


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 


(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 


(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered. 


SPI and the RPF have provided precious little evidence in support of the contention that “take” 
as defined herein will be avoided.  The “Fay Ridge” THP relies heavily on simple aggregate 
habitat retention standards to presume a margin of safety that also presumes that “take” will not 
occur.  The RPF does not provide any actual meaningful data however that would support the 
contention that SPI’s proposed operations will meet the intent of 14 CCR 939.10.  For instance, 
there is no information related to climate conditions that would support the RPF’s contention that 
feeding, sheltering, and escapement from predators will not be adversely affected.  Similarly, no 
information on prey or prey base is found that would demonstrate how foraging will not be 
impeded by the proposed removal of suitable NSO habitat from within known NSO territories.  
In sum, there is no science, research or other data provided to substantiate claims that “take” will 
be avoided.   


There is simply insufficient and inadequate information in the THP record as posted on the Cal 
Fire FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that 
"take" of NSO will be avoided. Please provide a detailed analysis from a qualified person 







16 
 


demonstrating how proposed operations will avoid “take.” Please address how removal of 
suitable habitat within a known NSO activity center will avoid "harm" as described in 14 CCR 
939.10. Please include a detailed analysis demonstrating that microclimates will not be adversely 
affected, and that essential behaviors including feeding, sheltering, breeding, escapement, and 
dispersal will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not 
impossible for Cal Fire, SPI, EPIC, or the public to evaluate the potential for "take" of NSO. 


8. Significant Cumulative Impacts to NSO  


Forsman et al. (2011) Population Demographics of the Northern Spotted Owl [Attachment G] 
has demonstrated a range-wide decline in NSO populations over 11 study areas. Populations on 
four study areas declined 40-60% during the study, while populations declined by 20-30 percent 
on three other study areas. Furthermore, Forsman et al. (2011) found that adult survival was 
declining on ten of 11 study areas. These study areas include the Oregon/California cascades, 
and both Green Diamond and Hoopa land. Forsman et al. (2011) goes on to state: 


“We concluded that fecundity, apparent survival and/or populations were declining on 
most study areas, and that increasing numbers of Barred Owls and loss of habitat were 
partially responsible for these declines.” (Forsman et al 2011, abstract) 


It must be noted that the grim numbers in Forsman et al. (2011) do not accurately reflect 
conditions on private industrial timberlands due to the fact that vast tracts of private industrial 
forestlands in Washington, Oregon, and California were not included in study areas. Considering 
the ineffective protections offered to owls on private industrial forestland in California, as well 
as in other states, these numbers are likely even more dire. 


Cal Fire and SPI have failed to adequately address the decline of NSO throughout its range, as 
well as within the Klamath/Cascade Province, and have failed to demonstrate that logging which 
could result in “take” as a result of THPs approved by the Department will not result in a bio 
regional or range-wide cumulative effect. NSO in Northwest California are in real trouble, even 
in the coastal redwood region where the Department has insisted that NSO are not in decline. 
Forsman et al. (2011) clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for 
owl centers associated with this THP, resulting in cumulative impacts, and ultimately the 
potential for “take.” This loss and the countless others sanctioned by Cal Fire THP approvals 
clearly demonstrate that the FPRs as constructed utterly fail to protect owls and owl habitat, and 
that the cumulative effects to individuals and to the species have been swept under the rug. 
Please explain why Department has not required a detailed analysis of cumulative impacts to the 
species bio regionally, or as a whole.  


IV. Comments Specific to the “Fay Ridge” THP 


Comments contained herein are designed to address the potential for “take” of NSO based on the 
information provided in the THP, and our own records. Comments are organized by activity 
center. 
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1. Activity Center TRI0378 “Browns Creek” aka “Maxwell” 


 A). Location of Activity Center TRI0378 “Browns Creek” aka “Maxwell” 


According to the CNDDB record provided in Section V of the plan, activity center TRI0378 
“Browns Creek” is located at T32N-R10W Section 4. According the CNDDB, this activity 
center is located on SPI lands. 


 
B). Survey and Detection History for Activity Center TRI0378 “Browns Creek” aka 


“Maxwell” 
 
According to the CNDDB records provided in Section V of the “Fay Ridge” THP, the current 
database location for activity center TRI0378 is established based on a pair detection in 2001.  
Last CNDDB record is of pair with young in 2002.  According to the Technical Assistance 
Package for the “Java” THP, (THP 2-05-075TRI) (TA 1-11-06-TA-96) detections of NSO at this 
site were made in 2005. According to the Operational Restrictions Technical Assistance letter, 
NSO were most recently detected in 2006, less than 0.25 mile away from “Java” THP unit 250. 
ACS survey results from 2011 which are included in Section V of the “Fay Ridge” THP indicate 
that NSO were not detected during these efforts. 
 


C). Known harvest history of activity center TRI0378“Browns Creek” aka “Maxwell” 


The only past harvest known to us at this time within the range of NSO activity center TRI0378 
“Browns Creek” aka “Maxwell” was conducted pursuant to THP 2-05-075TRI  “Java.”  It is 
possible that other THPs were conducted within this home range prior to the formal 
establishment of the activity center.  None of this is considered or discussed in the THP, 
however.   


SPI removed 20 acres of suitable habitat from within 0.7 miles of this activity center (including 
unit 250), and a total of 40 acres of suitable habitat from within 1.3 miles of the activity center.  
The Service has previously implemented a limiting operating period associated with timber 
operations on unit 250 of the “Java” THP due to the proximity of NSO. 


 
D). Proposed operations at activity center TRI0378 “Browns Creek” aka “Maxwell” 


SPI is proposing to remove an additional 92 acres of suitable low-quality foraging habitat from 
within 1.3 miles of the activity center. (Please see Section V, page 219)  No operations are 
proposed within 0.7 miles of this activity center. According to Section V, page 217, the closest 
timber-related operations will occur within 3,300 feet of the activity center.   
 


E). Discussion of potential for “harm” or “take” to occur at activity center TRI0378 
“Browns Creek” aka “Maxwell” 
 
The potential for “harm” or ‘take” at activity center TRI0378 exists due to the removal of 
suitable foraging habitat from within a known NSO home range that is already deficient in high-
quality habitats at its core area of use.  As noted in Section V, page 218 of the plan, only 259 
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acres of nesting/roosting habitat occur within 0.7 miles of the activity center, leaving the activity 
center deficient in high-quality habitats within 0.5 miles.  Indeed, according to Section V page 
219 of the plan, only 671 total acres of nesting/roosting habitat occur within 1.3 miles, and that 
habitat which does exist is highly fragmented.  In addition, there are only a total of 370 suitable 
foraging acres within 1.3 miles of the activity center.  In all a whopping 1,247 acres within the 
1.3 mile radius of this activity center will be deemed “unsuitable” after harvest operations are 
conducted.  Of the remaining suitable habitat, 1,079 acres are deemed to be low-quality foraging. 
 
In addition to this, it does not appear that the habitat analysis maps provided on Section V, page 
222 of the “Fay Ridge” THP account for the harvest of unit 250 of the “Java” THP, as this area is 
still typed as suitable habitat. A review of the habitat analysis tables and maps for the “Fay 
Ridge” and “Java” THPs indicates that there is some level of discrepancy between habitat as 
typed in those two plans. 
 
The best available science still implicates that the 1.3 mile radius is the proper analysis radius for 
an NSO home range.  Although no harvest is proposed within 0.5 or 0.7 miles of this activity 
center, “take” will likely still occur as a result of these operations if it has not occurred already.  
Indeed, the most recent survey results provided by SPI would lend to the hypothesis that 
previous harvest operations have already resulted in “take” given the lack of NSO detections post 
operations of the “Java” THP.  Evidence of “take” is further derived from the notable lack of 
suitable nesting/roosting habitat within the core area of use for these NSO.   
 
SPI provides no evidence to suggest that operations as proposed will not impair essential feeding 
behaviors, or that these behaviors have not already been compromised by its activities. As noted 
elsewhere, no information on NSO feeding behavior is provided for this activity center.  Given 
the notable lack of high-quality suitable habitats within the core area of use for these NSO and 
the lack of evidence demonstrating low usage of suitable habitat to be harvested, it is clear that 
“take” will likely occur as a result of impairment of essential feeding behaviors.  Indeed, given 
the poor habitat conditions found in the traditional core area of use and the recent timber harvest 
conducted by SPI within close proximity to this activity center, it is likely, and even probable 
that NSO may be occupying other habitats within this home range, or may be forced to expand 
their home range area of use. SPI has provided no evidence that the only area of use for NSO that 
may still be extant at this activity center are in fact not utilizing other habitats elsewhere in the 
home range, including those habitats proposed for harvest. 
 
Please provide evidence to demonstrate that suitable habitat proposed for harvest pursuant to the 
“Fay Ridge” THP is not currently being utilized by NSO.  Furthermore, please provide evidence 
that SPI logging pursuant to the “Java” THP has not already occurred in “take” at this activity 
center.  Finally, please provide substantial evidence to demonstrate how further fragmentation of 
suitable habitat within an activity center that is already deficient in high-quality habitats within 
the core area of use will still serve to avoid “take.” 
 
2. Activity Center TRI0369 “North Branch Dutch Creek” 
 
 A). Location of activity center TRI0369 “North Branch Dutch Creek” 
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According to the CNDDB records provided in Section V page 210 of the “Fay Ridge” THP 
activity center TRI0369 “North Branch Dutch Creek” is located at T32N-R10W Section 5, and is 
located on U.S. Forest Service lands. 
 


B). Survey and Detection History for Activity Center TRI0369 “North Branch Dutch 
Creek” 
 
According to the CNDDB records contained in Section V of the “Fay Ridge” THP, the location 
of activity center TRI0369 “North Branch Dutch Creek” is based on pair detection in 2000.  The 
last noted detection in the CNDDB is based on a single response in 2001. Surveys were 
additionally conducted pursuant to Technical Assistance for the “Java” and “Elmo” THPs, 
though the results of these surveys are unknown. According to Section V, page 237 of the plan 
SPI detected a pair with nest during ACS surveys conducted in 2011.   
 


C). Known harvest history of activity center TRI0369“North Branch Dutch Creek” 
 
There are two known past timber harvest entries into the home range of TRI0369 “North Branch 
Dutch Creek” since the establishment of the activity center.  These are THP 2-05-075TRI “Java” 
THP 2-05-132TRI “Elmo.” 
 
According to the “Java” TA only three acres of suitable habitat was removed from within 1.3 
miles pursuant to that THP.  No harvesting was conducted within 0.7 miles.   
 
According to the “Elmo” TA, 38 acres of suitable habitat was removed from within 1.3 miles of 
the activity center.  No harvest was proposed within 0.7 miles. 
 


D). Proposed operations at activity center TRI0369“North Branch Dutch Creek” 
 
According to Section V, page 241 of the “Fay Ridge” THP, SPI is proposing to remove a total of 
30 acres of suitable habitat from within 1.3 miles of the activity center.  No harvest is proposed 
within 0.5 or 0.7 miles.  The closest timber operations are within 4,000 feet, and road -use is 
proposed within 5,000 feet of the activity center. 
 


E). Discussion of potential for “harm” or “take” to occur at activity center TRI0369 
“North Branch Dutch Creek” 
 
The potential for “harm” or “take” to occur at activity center TRI0369 “North Branch Dutch 
Fork Creek” exists due to the combine effects of successive timber harvest which have removed 
suitable habitat over a short period of time.  Approximately one half of the territory within 1.3 
miles of the activity center is calculated as non-habitat, with the vast majority of available 
suitable habitat is classified as low-quality foraging.   
 
SPI has not provided any evidence to demonstrate that harvesting stands of suitable habitat from 
within the range of this NSO activity center will not impede essential breeding behaviors of 
NSO.  Removal of suitable low-quality foraging habitat will not only fragment existing habitat, 
but will also likely disturb established behavior patterns for NSO.   
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Please provide substantial evidence demonstrating that harvesting the stands of suitable habitat 
as proposed in this THP will not alter essential feeding behaviors of NSO.  Please also explain 
how removal of suitable habitat will avoid “harming” NSO through disturbance.  Finally, please 
explain how “take” avoidance can be determined when the information requested herein is 
absent. 
 
3. Activity center TRI0203 “Browns Creek tributary” aka “B-Bar-K” 
 
 A). Location of activity center TRI0203“Browns Creek tributary” aka “B-Bar-K” 
 
According to the NSO CNDDB records contained in Section V, page 210 of the “Fay Ridge” 
THP, activity center TRI0203“Browns Creek tributary” aka “B-Bar-K” is located at T32N-
R10W Section 15.  The CNDDB indicates that this activity center is located on SPI lands. 
According to Section V, page 259 of the “Fay Ridge” THP, more recent data collected by SPI 
has placed this activity center at T32N-R10W Section 15, but in the west of the CNDDB mapped 
location.  SPI indicates that the CNDDB mapped location for this nest site is actually a 
Manzanita brush field. 
 
 B). Survey and detection history at activity center TRI0203“Browns Creek tributary” 
aka “B-Bar-K” 
 
The CNDDB location for this activity center is based on a 2001 detection of an NSO pair with 
young.  This is the last recorded detection of NSO for this activity center in the CNDDB. 
According the Technical Assistance package for the “Java” THP (2-05-075TRI) (TA 1-11-06-
TA-96), surveys were conducted during the 2003-2006 breeding seasons, but no results of the 
surveys is disclosed.  2005-2007 surveys conducted pursuant to the “Jorth” THP (2-056-113TRI) 
(TA 81333-2008-TA-0028) did not detect NSO.  An ACS conducted in 2011 similarly did not 
detect NSO at this activity center (refer to Section V, page 272 of the “Fay Ridge” THP).   
 


C). Known harvest history of activity center TRI0203“Browns Creek tributary” aka 
“B-Bar-K” 
 
There are two known past THPs conducted within the range of activity center TRI0203“Browns 
Creek tributary” aka “B-Bar-K.” These are the “Java” THP (2-05-075TRI), and the “Jorth” THP 
(2-056-113TRI).   
 
According to information provided in the “Java” TA package, no habitat analysis was conducted 
for this activity center due to the extreme distance of timber operation from the activity center.   
 
According to the “Jorth” THP TA package, SPI removed 29 acres of suitable habitat from within 
the 1.3 mile radius of activity center TRI0203“Browns Creek tributary” aka “B-Bar-K.”  
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D). Proposed operations at activity center TRI0203“Browns Creek tributary” aka “B-
Bar-K” 
 
SPI is proposing to remove an additional 33 acres of suitable low-quality foraging habitat from 
within the 1.3 mile radius of activity center TRI0203“Browns Creek tributary” aka “B-Bar-K.” 
No harvest is proposed within 0.5 or 0.7 miles of the activity center.  The nearest proposed 
timber operations will occur within 3300 feet of the activity center location. 
 


E). Discussion of potential for “harm” or “take” to occur at activity center 
TRI0203“Browns Creek tributary” aka “B-Bar-K” 
 
The potential for “take” to occur exists due to the removal of suitable habitat from within an 
NSO home range that is currently deficient in habitat within its core area of use.  According to 
Section V, page 262 of the “Fay Ridge” THP, there are currently less than 500 acres of suitable 
habitat present within the 0.7 mile radius of this activity center.  This factor is compounded by 
the fact that there is currently no high-quality nesting/roosting habitat or nesting/roosting habitat 
available within 0.5 or 0.7 miles of the activity center.   
 
In addition, there will only be a total of 1,387 acres of available suitable habitat within 1.3 miles 
of the activity center post-harvest.  This is only marginally above the 1,336 acres required 
pursuant to option “g.”  According to Section V, page 263 of the “Fay Ridge” THP, SPI 
calculates a so-called “margin of safety” of only four percent.  Here again, there is no high-
quality nesting/roosting habitat or any nesting/roosting habitat available within the 1.3 mile 
radius of the activity center, and only 225 acres of suitable foraging habitat.  The rest of the 
habitat within the 1.3 mile radius of the activity center is typed as low-quality foraging. 
 
Compounding concerns over the extremely limited quality and quantity of habitat available with 
the home range of NSO TRI0203“Browns Creek tributary” aka “B-Bar-K” is concern over the 
accuracy of habitat typing.  In an 11/14/06 e-mail to Mr. Dan Craig of the CAL FIRE review 
team, the Service provided a nonconcurrence with SPI’s contention that “take” would likely be 
avoided at this activity center due to inaccurate habitat typing.  Given the overall lack of a 
quality stand description for this THP, it is impossible to tell whether or not SPI’s habitat typing 
is accurate.   
 
Given the slim “margin of safety” for habitat at activity center TRI0203“Browns Creek 
tributary” aka “B-Bar-K” and the concerns over the quality and integrity of habitat typing history 
associated with this activity center, it is difficult to agree with SPI’s contention that “take” is not 
likely to occur, if it hasn’t occurred already.  As mentioned numerous times elsewhere in these 
comments, habitat-based criteria alone represent an extremely low bar for determining “take,” 
particularly in the absence of expert review and determination.  EPIC recommends that CAL 
FIRE refer the proposed timber operations within activity center TRI0203“Browns Creek 
tributary” aka “B-Bar-K” to the Service and request Technical Assistance to ensure that any 
determination relative to “take” is supported by expert opinion and facts as opposed to an 
arbitrarily delineated “margin of safety.”   
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4. Conclusion 


As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There 
is evidence that the information contained in the plan is incorrect, incomplete, or misleading in a 
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO. This plan as 
proposed also run a high risk of "take" at the activity centers associated with the THP due to 
previous successive entries that have resulted in significant cumulative impacts due to habitat 
loss, as well as the current lack of high-quality available habitats.   


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate "take" avoidance based on substantial evidence rather than the inadequate retention 
standards of the FPRs. The NSO take avoidance analysis for the “Fay Ridge” THP provided by 
the SPI does not actually discuss any facts that would demonstrate avoidance of "harm" as 
defined in 14 CCR 939.10.  


Furthermore, it is difficult to consider the RPF’s "take" avoidance analysis as expert opinion 
supported by facts, as the standards for certification as a so-called “spotted owl expert” have 
been universally decried as inadequate, and the RPF provides no facts that would support his 
opinion other than reiteration of the FPRs retention standards. The RPF in this case is not a 
biologist, and represents the interests of SPI rather than the interests of the NSO or the public. 
Decisions made by RPFs and staff foresters at the Department are not based on independent 
scientific review of facts, as is demonstrated by the lack of such supporting facts in this THP.  


The “Fay Ridge” THP as proposed will result in “take” of NSO. EPIC has provided SPI with a 
60-day notice of intent to sue pursuant to Section 9 of the Federal Endangered Species Act over 
alleged “take” of NSO.  Lacking substantial changes to the THP to eliminate harvest of suitable 
NSO habitat within known NSO home ranges that will lead to “take” of this species, EPIC 
intends to include this THP in our complaint.  [Please refer to 60-day Notice of Intent to Sue 
letter, Attachment H]  


Finally it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be 
denied unless substantial changes are made, substantial issues are addressed, and substantial 
information is provided. Once these deficiencies are corrected and the information is provided in 
this THP, then it must be recirculated for review and comment by the public. These revised and 
recirculated THPs must include any determination as to "take" of the NSO. EPIC further suggest 
that CAL FIRE refer this THP to the Service for Technical Assistance on proposed harvesting 
operations within the range of NSO TRI0203.  Lacking this, the THP should be denied as 
insufficient to address the potential for “take” of NSO. 
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Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
 
 


 
  



mailto:rob@wildcalifornia.org
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December 21, 2012 
 
Mr. Mike Bacca  
CALFIRE Forest Practice Manager 
6105 Airport Rd 
Redding, CA 96002 
 
Re: EPIC comments regarding Timber Harvest Plan 2-12-069TRI “Malletes” 
 
 
Dear Mr. Bacca and CAL FIRE: 
 
The Environmental Protection Information Center (EPIC) submits the following comments 
regarding Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-12-069TRI, “Malettes.”  
Please include these comments and associated attachments in the record for the above-referenced 
THP. 
 


I. Introduction 


1. Summary 


THP 2-12-069TRI “Malletes” fails to provide substantial evidence that the methods chosen to 
avoid "take" of Northern Spotted Owl (NSO) will in fact accomplish this goal. Application of 14 
CCR 939.9(g) in this instance is insufficient to protect NSO from unauthorized “take.” 
Furthermore, this THP as proposed fails to fully demonstrate compliance with the letter and 
intent of 14 CCR 939.10.  


SPI continues to propose THPs that remove NSO habitat from known historic home ranges 
without securing a Federal Incidental Take Permit (ITP) and associated Habitat Conservation 
Plan (HCP).  Furthermore, SPI continues to insist on applying the protective provisions of 14 
CCR 939.9(g) instead of following the U.S. Fish and Wildlife Service’s NSO take avoidance 
guidelines, thus further increasing the risk of unauthorized “take” of NSO.  At  this time, SPI 
operations as proposed under this THP and many others like it are out of compliance with 
applicable Federal prohibitions against “take” of NSO, and are thus also out of compliance with 
the provisions of 14 CCR 939.10.   
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2. Project details 
 
The “Malletes” THP covers a total of 315 acres of proposed timber harvest within the East Fork 
Browns Creek and Upper Duncan Creek State Planning watersheds in Trinity County, California.   
Both of these planning watersheds are within the coastal anadromy zone and are considered to be 
restorable waters with listed salmonids. 
 
Silviculture proposed includes 303 acres of clearcutting, 4 acres of selection, 2 acres of seed tree 
removal, and 3 acres of road-right-of-way construction.  Units 2516 and 3633 are considered to 
be “oversized” evenaged (clearcut) units.  Yarding methods include both ground and cable-based 
systems.  The Erosion Hazard Rating for this THP is calculated from low to moderate, to high.  
Tractor operations are proposed on slopes greater than 50 percent with a high Erosion Hazard 
Rating.  Winter operations proposed include timber falling, tractor skidding, loading, log 
hauling, site preparation, and road and landing construction and reconstruction.   
 
Watercourses within the project area range from Class I, to Class II and III.  Although 
watersheds associated with the plan are considered to be subject to the Anadromous Salmonid 
Protection Rules (ASP), SPI is proposing non-standard (i.e. reduced) WLPZ widths for Class Is 
and IIs pursuant to the provisions of 14 CCR 919.9(v). 
 
According to Section III, page 53 of the plan, stands to be harvested are generally two-tiered 
mixed Klamath Conifer forests.  No stand ages, pre-harvest basal area, or pre-harvest volume 
estimates are provided in the THP, so it is difficult to discern the exact condition of the stands to 
be harvested.  As per usual with SPI, the proposed THP contains precious little information 
about the stands to be harvested.  Given this, it is difficult to assess how this THP meets the MSP 
goals of SPI’s option A.  This appears to be inconsistent with the requirements of 14 CCR 
1034(m)(1). 
 
There are four known Northern Spotted Owl activity centers within 1.3 miles of the “Malletes” 
THP boundaries.  These are TRI0285 “East Fork Brown’s Creek,” aka “Corral Creek,” TRI0267 
“Fox Gulch,” TRI0400 “Browns Creek,” aka “East Fork Browns Creek,” and TRI0430 “Lil’ 
Bark Shanty.”  SPI is seeking “take” avoidance via 14 CCR 939.9(e) for activity center TRI0267 
“Fox Gulch” due to the absence of suitable habitat removal.  For all other activity centers, SPI is 
proposing “take” avoidance via application of 14 CCR 939.9(g). In addition to Northern Spotted 
Owl, the THP acknowledges the potential for impacts to federally-listed Coho salmon as well.  
The first section of these comments will deal exclusively with issues pertaining to Northern 
Spotted Owl. 


II. Background on Northern Spotted Owl 


1. Northern Spotted Owl Listing History 


The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act 
on June 26, 1990. According to the 2011 Revised NSO Recovery Plan, NSO listing came as a 
result of the loss and adverse modification of habitat as a result of timber harvest, and 
exacerbated by factors such as catastrophic wildfire, volcanic eruptions, and windstorms. The 
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2011 Revised Recovery Plan also cites the lack of adequate regulatory mechanisms to protect 
and conserve NSO as a primary reason for the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition. Declining habitat was 
recognized as a severe to moderate threat throughout the species range. 


2. Northern Spotted Owl Life History and Habitat Requirements 


Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, 
generally increasing from south to north (USFWS 1990b). Estimates of median size of their 
annual home range vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 
14,211 acres on the Olympic Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted 
owl home ranges are larger where flying squirrels are the predominant prey and smaller where 
wood rats are the predominant prey. Home ranges of adjacent pairs overlap (Forsman et al. 1984; 
Solis and Gutiérrez 1990), suggesting that the defended area is smaller than the area used for 
foraging. The Service uses a circle of 0.7-mile radius (984 acres) from the activity center to 
delineate the most heavily used area during the nesting season. The portion of the home range 
used during the breeding season is smaller than that used in the remainder of the year (Forsman 
et al. 1984; Sisco 1990). 


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls 
(Forsman et al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, 
but rarely breed until they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et 
al. 2002). Breeding females lay one to four eggs per clutch, with the average clutch size being 
two eggs; however, most spotted owl pairs do not nest every year, nor are nesting pairs 
successful every year (USFWS 1990b; Forsman et al. 1984; Anthony et al.2006). The small 
clutch size, temporal variability in nesting success, and delayed onset of breeding all contribute 
to the relatively low fecundity of this species (Gutiérrez 1996). 


Natal dispersal of spotted owls typically begins in September and October with a few individuals 
dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal dispersal 
occurs in stages, with juveniles settling in temporary locations between periods of more 
pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies 
(USFWS 1990b; Miller 1989). Known or suspected causes of mortality during dispersal include 
starvation, predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic 
infection may contribute to these causes of mortality, but the relationship between parasite loads 
and survival is poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002). 


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day 
(Forsman et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies 
geographically and by forest type. Generally, flying squirrels are the most prominent prey for 
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spotted owls in Douglas-fir and western hemlock forests (Forsman et al. 1984) in Washington 
and Oregon, while dusky-footed wood rats are a major part of the diet in the Oregon Klamath, 
California Klamath, and California Coastal Provinces (Forsman et al. 1984, 2001, 2004; Ward et 
al. 1998; Hamer et al. 2001). Depending on location, other important prey include deer mice, 
tree voles, red-backed voles, gophers, snowshoe hare, bushy-tailed wood rats, birds, and insects, 
although these species comprise a small portion of the spotted owl diet (Forsman et al. 1984, 
2004; Ward et al. 1998; Hamer et al. 2001). 


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because 
such forests contain the structures and characteristics required for nesting, roosting, and foraging. 
Features that support nesting and roosting typically include a moderate to high canopy closure 
(60 to 90 percent); a multi-layered, multi-species canopy with large overstory trees (with 
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees with 
various deformities (large cavities, broken tops, mistletoe infections, and other evidence of 
decadence); large snags; large accumulations of fallen trees and other woody debris on the 
ground; and sufficient open space below the canopy for spotted owls to fly (Thomas et al. 1990). 
Forested stands with high canopy closure also provide thermal cover (Weathers et al. 2001) and 
protection from predators. Foraging habitat generally has attributes similar to those of nesting 
and roosting habitat, but such habitat may not always support successfully nesting pairs (USFWS 
1992b). Dispersal habitat, at a minimum, consists of stands with adequate tree size and canopy 
closure to provide protection from avian predators and at least minimal foraging opportunities 
(USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse through highly 
fragmented forest landscapes, yet the stand-level and landscape-level attributes of forests needed 
to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004). 
 


3. Threats to Northern Spotted Owls 


The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to 
the decline of the Northern Spotted Owl. Listing Factor A identifies several threats to Northern 
Spotted Owl: 


“The key threats identified that relate to this listing factor are: (1) loss of habitat and 
changes in distribution of habitat as a result of past activities and disturbances, due 
especially to timber harvest and permanent conversion of habitat; and (2) ongoing 
habitat loss from natural disturbance (especially fire), timber harvest, and permanent 
conversion of habitat.” 


Other threats contributing to the declined of NSO include changes in climate in forest 
ecosystems including changes in temperature, increasing instances of wildfire, and outbreaks of 
insects and diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the 
impairment of essential life history behaviors such as feeding, breeding, sheltering, and 
dispersing. Timber harvest can result in either direct loss or significant degradation of NSO 
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habitat. Timber harvest can also result in an accumulation of habitat loss over time as a result of 
multiple projects within and adjacent to the same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion 
of Barred Owls into NSO habitat and territories. Barred Owls are known competitors for 
resources and habitat and are also known to harass Northern Spotted Owls. Dugger et al. 2009 
indicates that the presence of Barred Owls suppresses responses of Northern Spotted Owls to 
survey efforts. The 2011 Revised Recovery Plan calls for the retention of high quality habitat 
both within and outside occupied NSO home ranges as a means of mitigating the impacts of 
Barred Owls. 


Dugger et al. (2011)[Attachment A] entitled “Transient Dynamics of Invasive Competition: 
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the 
amount of older forest near core areas of use for Northern Spotted Owls most strongly influenced 
extinction rates for Northern Spotted Owl pairs. Dugger et al. (2011) notes that: 


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with 
decreased amounts of old forest at the core...and this effect was 2-3 times greater where 
barred owls were detected.”(Dugger et al. 2011) 


The abstract for Dugger et al. (2011) concludes: 


“We observed increased extinction rates in response to decreased amounts of old forest 
at a territory core and higher colonization rates when forest habitat was less fragmented. 
Annual site occupancy for pairs reflected the strong effects of barred owls on occupancy 
dynamics with much lower occupancy rates predicted where barred owls were detected. 
The strong barred owl and habitat effects on occupancy dynamics of spotted owls 
provided evidence of interference competition between the species. These effects increase 
the importance of conserving large amounts of contiguous, old forest habitat to maintain 
northern spotted owls in the landscape.” (Dugger et al. 2011) 


Dugger et al. (2011) shows that fragmentation of habitat and distance to neighboring suitable 
habitat can significantly affect the extinction probabilities of Northern Spotted Owl territories. 
Thus there is a correlation between competitive advantages for Barred Owls where habitat for 
Northern Spotted Owls is fragmented. This flies in the face of the Department's standard 
argument that logging of Spotted Owl habitat does not give Barred Owls a competitive 
advantage. Clearly fragmentation of spotted owl habitat through logging compromises the ability 
of spotted owls to compete with Barred Owls. Maintaining spotted owl habitat, therefore, even 
unoccupied habitat, must be a foremost priority to prevent extinction of spotted owl territories as 
recommended by Dugger et al, 2011 and the 2011 Revised Recovery Plan. 
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4. Definition of “take” in context of Northern Spotted Owl 


Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act’s definition of “take.” 
The USFWS regulations define “harm” to mean: 


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 
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III. Northern Spotted Owl Take Avoidance 


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)] 


SPI chose 14 CCR 939(g) (option "g") as a tool to evaluate impacts on NSO. EPIC has been 
denied the opportunity to analyze the potential for "take" or potential and significant impacts 
because critical information has not been provided to the public prior to approval of the THP. 14 
CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: 


(c)There is evidence that the information contained in the plan is incorrect, incomplete 
or misleading in a material way, or is insufficient to evaluate significant environmental 
effects. The sufficiency of the information provided in a THP to evaluate significant 
environmental effects shall be judged in light of what is reasonable and necessary.” 
(Emphasis added) 


Given that determinations of the likelihood of "take" are made at the time of plan approval, the 
public has no basis upon which to comment on the determination once it is made. Therefore, the 
THP as submitted is incomplete. 


Section IV, page 116 of the “Malletes” THP makes reference to a so-called “take avoidance 
determination” (TAD): 


“Therefore, by following the application of the forest practice rules & obtaining a Take 
Avoidance Determination (TAD) from CALFIRE, the THP will not result in a direct or indirect 
significant impact to any individual NSO or the species.” 


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not 
see the term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules 
(FPRs). What is a “Take Avoidance Determination” and what criteria does CAL FIRE use to 
make such a determination? Please provide EPIC with the criteria used in this determination, so 
that EPIC can review them. 


Secondly, any determination as to “take” must be fully explained and supported in the THP, so 
that the public may review and comment upon it. This is not something that can occur after 
approval. 14 CCR 898.2(f) prevents Cal Fire from approving a plan that would result in take of 
NSO. Thus, that determination must have been made no later than the time of THP approval, and 
it must be based on analysis and evidence available for public review and comment. This is 
consistent with CEQA and the Forest Practice Rules and the Forest Practice Act. 


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest 
Practice Act, information concerning the evaluation of potential take of NSO should be included 
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in the plan prior to approval to allow the public to fully evaluate the materials and comment on 
potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. 
EPIC and the general public have the right to review potential significant impacts in light of the 
whole of the record. Such informed review is impossible if analysis and determination of NSO 
impacts or issuance of “TAD” are executed after public comment. The “TAD” determination 
must be subject to transparent public scrutiny. 


Third, if CAL FIRE nonetheless intends to proceed in violation of the law and conduct an after-
the-fact amendment as stated in the THP, such an amendment must be treated as a substantial 
deviation, for the reasons stated above: (To date, CAL FIRE has been treating these amendments 
as minor unless new owls are found or operations change) such evidence and determination must 
be subject to public review and comment, including such information as an amendment deprives 
EPIC and the public of the opportunity to review NSO survey data, and to review information 
available that the Department is relying on to make such a determination. 


Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire 
does not have the expertise or legal authority to make a determination of “take” of a federally 
listed species. 


Please address each of the points raised immediately above. Please explain in detail how this so-
called “TAD” determination will occur, when and by whom. Will independent review and 
inspection be conducted? If so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” 
determination, such as lists of criteria for what constitutes “take” avoidance, scientific 
publications on the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire 
guidance documents that have been written in response to Cal Fire's new responsibility to 
conduct option "g" “Take Avoidance Determinations.” 


2. Cal Fire has no authority to determine the likelihood of take 


Option "g" is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which 
have the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of 
Forestry (the Board) cannot grant or confer. 


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO. 
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being 
undertaken in the absence of CEQA and FPR compliance. The Board's decision to implement 
939.9(g) did not disclose or evaluate the potential for impacts on the environment, and 
particularly to the NSO, which are a reasonably foreseeable consequence of its implementation. 


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will 
involve take of an NSO: 
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“The Director shall disapprove a plan as not conforming to the rules of the Board if any 
one of the following conditions exist: …(f) Implementation of the plan as proposed would 
result in the taking of an individual Northern Spotted Owl prohibited by the Federal 
Endangered Species Act.” 


CAL FIRE is now implementing Option "g" such that there is a clear potential (as demonstrated 
in the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note 
that 14 CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine 
take under the ESA. Cal Fire simply may not allow any plan that would result in take.  


CAL FIRE claims it “must determine whether plan will result in take of state and federally listed 
species and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important 
Information for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 
2008, at p. 6 #1 (CAL FIRE 2008) [Attachment B]. That is not what the rule says; rather, it 
prohibits CAL FIRE from approving a plan that would cause “take.” That is not the same as 
giving CAL FIRE authority to determine "take" or no “take,” any more than CAL FIRE is free to 
determine whether a plan may violate a water quality control plan, as provided in subdivision (h) 
of the same regulations. 


As much as CAL FIRE wants to be the ringleader, its review team, sister, responsible, and 
trustee agencies are the agencies that have the statutory duty and obligation to make those calls, 
and once made, CAL FIRE may not trump them. To the extent Cal Fire wishes to provide 
general guidelines that will ensure “take” avoidance, it must adopt guidelines that clearly 
preclude "harm" to NSOs and their habitat. CAL FIRE is well aware that Option "g" does not 
provide adequate standards to prevent NSO “take.”  


In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal 
Fire provides Fish and Wildlife Service communications which establish that compliance with 
subdivision (g) does not prevent take of NSO. Accordingly, in the absence of actual consultation 
with FWS to establish no “take,” Cal Fire cannot make a determination of no “take.” It does not 
have the authority, the standards, or the best science upon which to make such a determination. 


3. Logging on Private Industrial Lands in Northwest California, approved by Cal Fire, has led 
to substantial and systematic take of NSO. 


Simple analysis shows that logging operations on private industrial lands in California has 
continued to cause significant “harm” to Northern Spotted Owls and their habitat over the two 
decades since the owl’s listing. As well, the USFWS, states, in an unpublished document entitled 
by the Service’s Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for 
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern 
Interior Region (Regulatory and Scientific Basis)[Attachment D] dated 12/14/09 and provided 
on Cal Fire’s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects 
of repeated entries within many NSO home ranges has reduced habitat quality to a 
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degree causing reduced occupancy rates and frequent site abandonment. In a large 
proportion of technical assistance letters to CAL FIRE and industrial timberland owners 
during the past five years, we noted the lack of NSO responses at historic territories, and 
described habitat conditions considered inadequate to support continued occupancy and 
reproduction.” (emphasis added) (p 11) 


The same document advises that, 


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do 
not support sustained occupancy by NSO.” (p 12) 


We reproduce here the graph presented by Service in this document to illustrate those trends. 


 


Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning 
date of the analysis persisted to the end, by contrast to 80% of such pairs present on Forest 
Service lands. Please note that these impacts almost entirely preceded the arrival of the Barred 
Owl in Northwest California. The presence of Barred Owl in North West California complicates 
Cal Fire’s efforts with respect to NSO "take" avoidance in several ways. Because the presence of 
Barred Owl itself threatens NSO, where Barred Owl is present, even relatively minor additional 
impacts from habitat modification may substantially impair NSO survival and reproduction – 
i.e., lead to “take” of NSO. 


Thus, CAL FIRE cannot reasonably assume that habitat-based standards alone for "take" 
assessment will suffice to preclude take where Barred Owl is or may be present. As well, Barred 
Owl presence substantially complicates questions of how to survey effectively for NSO because 
NSO respond less frequently to vocalizations when Barred Owls are present. (Final Report: 
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Estimating Northern Spotted Owl Detection Probabilities: Updating the USFWS Northern 
Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E] 


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the 
sole basis for NSO habitat protections during the period summarized in the above analysis of 
NSO persistence on public and private lands in California. Given Fish and Wildlife Service’s 
assessment of the catastrophic inadequacy of those FPR habitat definitions and retention 
standards (reviewed below), it is very likely that the level and intensity of harms suffered by the 
NSO would have been far worse had California’s FPR standards actually been the sole basis for 
owl and habitat protections during the last two decades. 


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows 
substantially higher levels of NSO habitat loss on private lands versus public lands since the 
advent of the Northwest Forest Plan. Table B-2 taken from the recovery plan (below) indicates 
that private lands in California accounted for 5.8 percent of total Northern Spotted Owl habitat 
lost. Range-wide, 14.9% of NSO habitat on private lands within the range of the owl has been 
lost between 1994/96-2006/2007.  
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These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on 
private industrial timberlands in Northwest California. They are entirely inconsistent with the 
basic premise of CAL FIRE's present policy, that "take" avoidance can be assured using general 
provisions for owl habitat definitions and retention standards while allowing substantial 
continued logging in owl habitat. Given this history, CAL FIRE must understand that, where 
CAL FIRE allows logging in NSO habitat to continue, some level of “take” must be presumed to 
occur in the absence of a regulatory mechanism that ensures "take" avoidance. 


4. Deficiencies of Option "g" 


Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted 
owls and owl biology 19 years ago. The rules are now completely out of date and clearly 
inconsistent with the current biological analysis for NSO. 


Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in 
California's Northern Interior Region (Regulatory and Scientific Basis).  


Under item B in this document, the Service notes several reasons why the current FPRs are not 
adequate to evaluate or avoid “take.” These reasons include new information available since the 
rules were enacted (which have changed the amount required, the habitat definitions, and spatial 
arrangement criteria), the Service's experience with the TA process, and analysis indicating loss 
of territories under the FPRs. (Regulatory and Scientific Basis ) The Service discussed some of 
the deficiencies of the current FPRs: 


“When the FPR guidelines were adopted in 1992, data relating habitat variables to 
occupancy, reproduction, and survival of NSO were limited. The FPR guidelines for 
avoiding incidental take of NSO were therefore based on comparison of proposed post-
harvest habitat conditions with the amount and of quality of habitat observed at occupied 
NSO sites described in various studies. Under this standard, habitat modification 
potentially could result in substantial reduction of reproduction, survival, and occupancy 
at NSO activity centers without the appearance of take, because habitat conditions 
resemble other low-quality NSO territories. NSO are known to occupy low-quality sites 
where their reproduction and survival are substantially reduced (Franklin et al. 2000, 
Dugger et al. 2005); the existence of these low quality sites suggests that reliance on 
habitat conditions corresponding to the presence or of owls at historic territories 
represents a low bar for determining habitat thresholds and take.”(Regulatory and 
Scientific Basis) 


While the Service’s Take Avoidance Scenarios (U.S. Fish and Wildlife Service 2008) represent a 
greater degree of protection for NSO activity centers associated with logging operations, even 
the FWS acknowledges that those Take Avoidance Guidelines are not adequate to promote 
population growth or recovery: 
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“It is important to recognize that the habitat conditions described in the document are 
intended for use in estimating the likelihood of take of an individual NSO under the ESA; 
they do not represent habitat conditions required for habitat growth or recovery. The 
FWS guidelines focus solely on individual NSO territories and do not incorporate large-
scale issues such as connectivity and dispersal of habitat, wintering habitat, or long-term 
habitat disturbance patterns.” (U.S. Fish and Wildlife Service Regulatory and Scientific 
Basis) 


As this document explains, even the FWS standards have reduced habitat viability and quality to 
the point where "take" has most clearly occurred. (See Regulatory and Scientific Basis Figure 
I.B.1) 


5. Differences in Habitat Definitions 


One significant difference between the FPRs and the USFWS guidelines is the use of different 
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed 
and specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the 
difference between the two is demonstrated by the fact that what qualifies as roosting habitat 
under the FPRs would at best qualify for low-quality foraging habitat under the FWS 
definitions. The Service notes: 


“...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the 
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are 
typically poor habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge 
to Cal Fire's Chris Browder) 


The Service expounds on the inadequacies of the FPR definitions: 


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the 
habitat definitions and retention standards in the FPRs represent minimum values that 
are below the habitat parameters associated with reasonable levels of territory 
occupancy, survival, and reproduction by NSO.”(ibid)(Emphasis added) 


Finally, the Cal Fire Document quotes the Service, stating: 


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at 
best represent the bare minimum conditions. Take may easily occur as repeated harvest 
entries reduce stand structure from whatever the owls originally occupied to the 
uniformly low values under the rules...in our review/assessment of NSO habitat 
relationships in the interior zone, we were unable to find any support for significant 
NSO use of habitat conditions allowed under the definitions in 895.1.”(CAL FIRE 
2009)(Emphasis added) 
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Below are two tables representing the differences in habitat definitions in the Forest Practice 
Rules versus the FWS Take Avoidance Guidelines for the interior region:  


FWS Interior Definitions: 


 
FWS Interior 


 Basal Area TPA 26”+ Canopy closure QMD (DBH) 


HQNR 210 > 8  >60% >15” 


N/R 150-180 >8 >60% >15” 


F Mix ranging 120-
180 


>5 Mix 40-100% >13” 


LQF Mix ranging 80-
120 


 >40% >11” 


 


 


FPR Standard Definitions: 


 
Cal Fire - Forest Practice Rules  


 Canopy closure DBH 


N >60% total (40% dominant and co-dominant) >11” 


R >40% with high degree of variability >11” 


F >40% but if more than 80% must be “fly 
space” 


>11” conifer 


>6” hardwoods 


As can be seen, there are substantial differences between the FWS interior Take Avoidance 
Guidelines definitions and the FPR definitions. These differences include basal area, canopy 
closure, trees greater than 26 inches DBH, and average tree diameter required to meet the 
standard of the definitions. 


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is 
not following the letter or the intent of the Service's guidelines. Use of the FWS definitions 
without implementation of the rest of the Service's standards is a cherry-picking approach that 
meets neither the intent of the guidelines or the higher standards of “take” avoidance they 
represent.  
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6. CAL FIRE's Solution is Inadequate. 


CAL FIRE itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use 
of 14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations: 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center 
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. 
This is due to the USFWS observation that following these guidelines “is the most 
effective manner of avoiding take.” (Cal Fire 2009) 


CAL FIRE's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly 
recommend the use the Service’s standards out of one side of their mouth and out of the other 
suggest that RPFs (via the “Spotted Owl Experts” who are often in employ of the company) 
rationalize why their alternative to the Fish and Wildlife Service standard “will still ensure take 
avoidance”. The problem is that CAL FIRE lacks the necessary expertise in spotted owl biology 
to know the difference between an alternative that would cause "take" from one that wouldn't. 


We remind CAL FIRE that take can occur even with an abundance of habitat post-harvest, 
especially if  that habitat is unsuitable or very low quality habitat because it is being defined 
using the FPRs. Take can also occur when operations are limited to the fringe of the outer circle 
of the activity centers, especially when the rest of the habitat in the territory has been fragmented 
and degraded by extensive timber harvest. There is no mention of site-specific measures that 
would serve to avoid "take" in the absence of compliance with the Service’s take avoidance 
guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10] 


14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if 
any of the following conditions exist: 


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 


(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 


(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered. 


SPI and the RPF have provided precious little evidence in support of the contention that “take” 
as defined herein will be avoided.  The “Malletes” THP relies heavily on simple aggregate 
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habitat retention standards to presume a margin of safety that also presumes that “take” will not 
occur.  The RPF does not provide any actual meaningful data however that would support the 
contention that SPI’s proposed operations will meet the intent of 14 CCR 939.10.  For instance, 
there is no information related to climate conditions that would support the RPF’s contention that 
feeding, sheltering, and escapement from predators will not be adversely affected.  Similarly, no 
information on prey or prey base is found that would demonstrate how foraging will not be 
impeded by the proposed removal of suitable NSO habitat from within known NSO territories.  
In sum, there is no science, research or other data provided to substantiate claims that “take” will 
be avoided.   


There is simply insufficient and inadequate information in the THP record as posted on the Cal 
Fire FTP website to allow CAL FIRE, SPI, EPIC, or the general public to make a determination 
that "take" of NSO will be avoided. Please provide a detailed analysis from a qualified person 
demonstrating how proposed operations will avoid “take.” Please address how removal of 
suitable habitat within a known NSO activity center will avoid "harm" as described in 14 CCR 
939.10. Please include a detailed analysis demonstrating that microclimates will not be adversely 
affected, and that essential behaviors including feeding, sheltering, breeding, escapement, and 
dispersal will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not 
impossible for CAL FIRE, SPI, EPIC, or the public to evaluate the potential for "take" of NSO. 


8. Significant Cumulative Impacts to NSO  


Forsman et al. (2011) Population Demographics of the Northern Spotted Owl [Attachment G] 
has demonstrated a range-wide decline in NSO populations over 11 study areas. Populations on 
four study areas declined 40-60% during the study, while populations declined by 20-30 percent 
on three other study areas. Furthermore, Forsman et al. (2011) found that adult survival was 
declining on ten of 11 study areas. These study areas include the Oregon/California cascades, 
and both Green Diamond and Hoopa land. Forsman et al. (2011) goes on to state: 


“We concluded that fecundity, apparent survival and/or populations were declining on 
most study areas, and that increasing numbers of Barred Owls and loss of habitat were 
partially responsible for these declines.” (Forsman et al 2011, abstract) 


It must be noted that the grim numbers in Forsman et al. (2011) do not accurately reflect 
conditions on private industrial timberlands due to the fact that vast tracts of private industrial 
forestlands in Washington, Oregon, and California were not included in study areas. Considering 
the ineffective protections offered to owls on private industrial forestland in California, as well 
as in other states, these numbers are likely even more dire. 


CAL FIRE and SPI have failed to adequately address the decline of NSO throughout its range, as 
well as within the Klamath/Cascade Province, and have failed to demonstrate that logging which 
could result in “take” as a result of THPs approved by the Department will not result in a bio 
regional or range-wide cumulative effect. NSO in Northwest California are in real trouble, even 
in the coastal redwood region where the Department has insisted that NSO are not in decline. 
Forsman et al. (2011) clearly debunks this theory.  
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CAL FIRE approved THPs have resulted in the systematic loss and degradation of NSO habitat 
for owl centers associated with this THP, resulting in cumulative impacts, and ultimately the 
potential for “take.” This loss and the countless others sanctioned by Cal Fire THP approvals 
clearly demonstrate that the FPRs as constructed utterly fail to protect owls and owl habitat, and 
that the cumulative effects to individuals and to the species have been swept under the rug. 
Please explain why Department has not required a detailed analysis of cumulative impacts to the 
species bio regionally, or as a whole.  


IV. Comments Specific to the “Malletes” THP 


Comments contained herein are designed to address the potential for “take” of NSO based on the 
information provided in the THP, and our own records. Comments are organized by activity 
center. 


1. Activity center TRI0285 “East Fork Browns Creek” 
 
 A). Location of Activity center TRI0285 “East Fork Browns Creek”  
 
According to the CNDDB, activity center TRI0285 “East Fork Browns Creek” is located at 
T30N-R9W Section 5, and is located on SPI lands.  SPI has located this activity center based 
upon 2011detections of a pair with nest, according to Section V, page 218.  However, the SPI 
location is not easy to discern from this page or the habitat analysis maps.  It should be noted that 
SPI has identified this activity center as “Fox Gulch” despite the CNDDB designated name. 
 


B). Survey and Detection History for Activity Center TRI0285 “East Fork Browns 
Creek” 
 
The first recorded detection of this activity center in the CNDDB is noted in 1991.  The last 
detection noted in the CNDDB is of a pair with young in 2006.  According to page 218 in 
Section V, SPI located a nesting pair with young during an activity center search in 2011.  No 
survey history relative to results from the previously harvested “Brown Fox” THP. 
 


C). Known harvest history of activity center TRI0285“East Fork Browns Creek” 
 
The last known harvest entry into activity center “East Fork Browns Creek” was conducted 
pursuant to THP 2-02-014TRI “Brown Fox.”  According to the “Brown Fox” TA letter (1-11-03-
TA-138) 52 acres of suitable habitat were removed from within 0.7 miles of the “Brown Fox” 
THP.   
 


D). Proposed operations at activity center TRI0285 “East Fork Browns Creek” 
 
According to Section V, page 222 of the plan, SPI intends to remove 49 acres of suitable low-
quality foraging habitat from within the 1.3 mile radius of the activity center.  No harvest is 
proposed within 0.5 or 0.7 miles.  Operations are proposed at a distance of 4100 feet from the 
nest site. 
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E). Discussion of potential for “harm” or “take” to occur at activity center TRI0285 
“East Fork Browns Creek” 
 
The potential for “harm” or “take” to occur due to a notable lack of high-quality suitable habitat 
within the core area of use, and the potential for high levels of fragmentation of remaining 
available habitat as a result of this THP.  
 
According to the habitat analysis table provided in Section V, page 221 of the plan, there is only 
a total of 553 acres suitable habitat within the 0.7 mile radius of this activity center.  Of this, 415 
acres is considered to be low-quality foraging.  In contrast, 432 acres within the 0.7 mile radius 
are currently deemed unsuitable.  If habitat were designated based upon the 0.5 mile radius as 
opposed to the 0.7 mile radius, it appears that there would be less suitable habitat than required 
by the Service’s guidelines.  Furthermore, there is a clear lack of high-quality habitat within 
either radius due to the complete absence of high-quality nesting/roosting habitat.   
 
Within the 1.3 mile radius, we again see a notable lack of high-quality habitats.  Indeed, 
according to the habitat analysis table provided in Section V on page 222 of the plan, there will 
be more unsuitable habitat (1,734 acres) than suitable habitat acres (1,652 acres) post-harvest of 
the “Malletes” THP. Of what suitable habitat remains, 1,224 of the 1,652 acres is classified as 
low-quality foraging. As a result of past harvesting within this area, the majority of habitat now 
available at this activity center is either unsuitable or of low-quality. 
 
Clearly “take” is likely to occur at this activity center even though SPI is not proposing to 
harvest within either the 0.5 or 0.7 mile radius.  The best available science continues to point to 
the 1.3 mile radius as essential home range for NSO.  Given the past harvest history, current lack 
of suitable habitat, and the proposed removal of more suitable habitat, “take” is likely to occur. 
 
Given the high likelihood that “take” will occur at this activity center due to the combined effects 
of past and more recent timber harvest that have clearly compromised suitable habitat to the 
point of deficiency, EPIC recommends that CAL FIRE refer operations within this activity center 
to the Service and seek Technical Assistance consultation.   
 
2. Activity center TRI0400 “Browns Creek” 
 
 A). Location of activity center TRI0400 “Browns Creek” 
 
According to the CNDDB records provided in Section V, page 212 of the plan, activity center 
TRI0400 has historically been located at T30N-R9W Section 4 and has been located on SPI 
lands.  According to Section V, page 238 of the “Malletes” THP, the first detection at this 
activity center was of a pair with young in 1991.  The last noted CNDDB detection is from 2006, 
again of a pair with young.  In Section V of the “Malletes” THP, SPI speculates that this may not 
be a valid activity center, or that NS O detected at this location may actually be those from 
TRI0285.  Regardless of this, SPI is considering the site a valid activity center and providing 
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“take” avoidance analysis appropriately.   
 
 B). Survey and detection history at activity center TRI0400 “Browns Creek” 
 
According to the CNDDB, the first known detection at this activity center was of a pair with 
young in 1991.  The last noted detection is from 2006.  According to Section V, page 208.42of 
the “Malletes” THP, no NSO were detected during 2012 ACS surveys.  
 


C). Known harvest history of activity center TRI0400 “Browns Creek” 
 
THP 2-01-198TRI “Chisel” is a known past harvest within the range of this activity center, as is 
THP 2-06-115TRI “Deer Lick.”  The “Malletes” THP indicates that activity center TRI0400 
“Browns Creek” was not considered a unique activity center and was not analyzed for “take” 
avoidance pursuant to either THP.  Therefore, it is difficult, if not impossible to ascertain the 
amount of timber harvest that has occurred in the past within 1.3 miles of this activity center.   
 
Please provide a quantitative discussion of past harvest within 1.3 miles of activity center 
TRI0400 “Browns Creek.”  Please provide the amount of acreage harvested within 0.5 and 1.3 
miles of the activity center, and please quantify the quality of habitat removed.  Lacking this 
information, the Department does not have sufficient evidence to determine that “take” is not 
likely to occur. 
 


D). Proposed operations at activity center TRI0400 “Browns Creek” 
 
According to the habitat analysis table provided in Section V, page 242 and 243 of the 
“Malletes” THP, SPI intends to remove seven acres of suitable low-quality foraging habitat from 
within 0.7 miles of the activity center.  No harvest is proposed within 0.5 miles.  SPI intends to 
remove a total of 80 acres of suitable low-quality foraging habitat from within 1.3 miles of the 
activity center.  According to the plan, the minimum distance of road use will be 2,700 feet from 
the nest site, and timber operations are proposed within 3,100 feet of the nest site. 
 


E). Discussion of potential for “harm” or “take” to occur at activity center TRI0400 
“Browns Creek” 
 
The potential for “harm” or “take” to occur at this activity center exists due to currently limited 
suitable habitat as a result of repeated and successive timber harvest activities conducted by SPI 
and others, as well as the high level of fragmentation of remaining habitat that will result from 
harvest of the “Malletes” THP as proposed.   
 
According to the habitat analysis tables provided in Section V, pages 242 and 243 of the plan, 
there will only be a total of 601 acres of suitable habitat available within 0.7 miles of this activity 
center   post-harvest. Of this remaining 601 acres, only 13 acres is typed as nesting/roosting and 
only 40 acres classified as foraging habitat.  The rest, a total of 548 of the 601 acres is typed as 
low-quality foraging.  A total of 348 acres will be deemed unsuitable within 0.7 miles post-
harvest. 
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Within 1.3 miles of the activity center, there will be a total of 1,522 acres of suitable habitat left 
after SPI removes a total of 80 acres of low-quality foraging.  In contrast, a total of 1,873acres 
will be deemed unsuitable within the 1.3 mile radius of the activity center.  Of the remaining 
1,522 acres, a whopping 1,292 is considered to be low-quality foraging.  Once again, there will 
be more unsuitable habitat than suitable habitat within 1.3 miles of the activity center post-
harvest, and the vast majority of habitat that remains will be considered to be low-quality.   
 
“Take” is likely at this activity center due to the extremely limited quality and quantity of habitat 
available to NSO, as well as a result of the proposal to remove even more suitable habitat from 
within a deficient activity center.  Indeed, the lack of recent responses and the extremely limited 
habitat quality and quantity suggest that “take” may have already occurred at this activity center 
as a result of SPI’s activities. 
 
EPIC suggests that CAL FIRE also refer proposed operations at activity center TRI0400 
“Browns Creek” to the Service and seek Technical Assistance consultation.  Lacking 
independent expert analysis, “take” must be presumed at this activity center as the combined 
effect of past and proposed timber harvest activities. 
 
3. Activity Center TRI0430 “Lil’ Bark Shanty” 
 
 A). Location of activity center TRI0430 “Lil’ Bark Shanty” 
 
This activity center is newly established and does not have a historic location.  The location 
attributed in the THP is not easily discerned, however due to issues with legibility of the pre and 
post-harvest habitat analysis maps and a lack of disclosure of the exact location elsewhere in the 
“take” avoidance analysis discussion.  
 
 B). Survey and detection history at activity center TRI0430 “Lil’ Bark Shanty” 
 
According to Section V, page 259 of the “Malletes” THP, the Service did not previously provide 
Technical Assistance regarding this activity center due to the fact that is has recently been 
established.  According to the plan, the first detections at this activity center were made in 2006.  
The activity center was verified and created as a result of surveys conducted in 2011 and 2012, 
which detected a pair with young and identified the nest tree site. 
 
 C). Known harvest history at activity center TRI0430 “Lil’ Bark Shanty” 
 
Given that this activity center has been recently created, we have no historic record of timber 
harvest within 1.3 miles of this site in the past, not to say that there has been none, however. 
Please provide a quantitative analysis of past harvest, including location, configuration, and 
acreage quantity and quality removed. Lacking such information, the Department does not have 
adequate information to consider “take” avoidance or to presume that “take” will not likely 
occur. 
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D). Proposed operations activity center TRI0430 “Lil’ Bark Shanty” 
 
According to Section V, page 263 of the “Malletes” THP SPI is proposing to remove a total of 
134 acres of suitable low-quality foraging habitat from within 1.3 miles of the activity center.  
No harvest is proposed within 0.5 or 0.7 miles of the activity center.   
 


E). Discussion of potential for “harm” or “take” to occur at activity center TRI0430 
“Lil’ Bark Shanty” 
 
The potential for “take” via “harm” to occur at this activity center exists due to extremely limited 
habitat within the core area (0.5 mi) of use and the proposed significant fragmentation of 
remaining available suitable habitat within the out radius (1.3 mi) of the activity center.   
 
According to the habitat analysis tables for this activity center provided in Section V, page 263 
of the plan, there are only 531 total acres of available habitat within the 0.7 mile radius of the 
activity center, with only 36 acres of this being nesting/roosting habitat, and no acres at all 
qualifying as high-quality nesting/roosting habitat.  Indeed, a total of 454 acres within the 0.7 
mile radius are already considered to be unsuitable.  Of the available 531 acres, a whopping 375 
are classified as low-quality foraging, leaving most available acreage within 0.7 miles of this 
activity center classified either as low-quality or non-habitat.   
 
Within 1.3 miles of the activity center, SPI estimates that there is currently 1,544acres of 
available suitable habitat.  In contrast, a whopping 1,841 acres will be considered to be non-
habitat post-harvest of the “Malletes” THP.  Of the 1,544 acres of available suitable habitat, only 
a total of 99 acres are typed as nesting/roosting habitat, while 1,077 acres is typed as low-quality 
foraging.   
 
Clearly past and more recent management have already reduced habitat quality to uniformly low 
values within most of the range of this activity center.  This activity center, like others proposed 
for timber harvest entries as part of the “Malletes” THP is already significantly, adversely, and 
cumulatively impacted both within the core area of use and within the outer radius as well.  The 
proposed removal of an additional 134 acres of suitable habitat will only serve to compound 
these effects.  Given the high likelihood that “take” will occur at this activity center as a result of 
the proposed harvest under the “Malletes” THP, EPIC recommends that CAL FIRE refer 
proposed operations to the Service and seek Technical Assistance consultation.  Failure to do so 
would constitute an abuse of the Department’s discretion, as any “Take Avoidance 
Determination” must ensure that “take” is actually being avoided, a contention that the 
Department cannot support with substantial evidence in light of the whole of the record. 


4. Conclusion 


As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There 
is evidence that the information contained in the plan is incorrect, incomplete, or misleading in a 
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO. This plan as 
proposed also run a high risk of "take" at the activity centers associated with the THP due to 
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previous successive entries that have resulted in significant cumulative impacts due to habitat 
loss, as well as the current lack of high-quality available habitats.   


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate "take" avoidance based on substantial evidence rather than the inadequate retention 
standards of the FPRs. The NSO take avoidance analysis for the “Malletes” THP provided by the 
SPI does not actually discuss any facts that would demonstrate avoidance of "harm" as defined in 
14 CCR 939.10.  


Furthermore, it is difficult to consider the RPF’s "take" avoidance analysis as expert opinion 
supported by facts, as the standards for certification as a so-called “spotted owl expert” have 
been universally decried as inadequate, and the RPF provides no facts that would support his 
opinion other than reiteration of the FPRs retention standards. The RPF in this case is not a 
biologist, and represents the interests of SPI rather than the interests of the NSO or the public. 
Decisions made by RPFs and staff foresters at the Department are not based on independent 
scientific review of facts, as is demonstrated by the lack of such supporting facts in this THP.  


The “Malletes” THP as proposed will result in “take” of NSO. EPIC has provided SPI with a 60-
day notice of intent to sue pursuant to Section 9 of the Federal Endangered Species Act over 
alleged “take” of NSO.  Lacking substantial changes to the THP to eliminate harvest of suitable 
NSO habitat within known NSO home ranges that will lead to “take” of this species, EPIC 
intends to include this THP in our complaint.  [Please refer to 60-day Notice of Intent to Sue 
letter, Attachment H]  


Finally it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be 
denied unless substantial changes are made, substantial issues are addressed, and substantial 
information is provided. Once these deficiencies are corrected and the information is provided in 
this THP, then it must be recirculated for review and comment by the public. These revised and 
recirculated THPs must include any determination as to "take" of the NSO. EPIC further suggest 
that CAL FIRE refer this THP to the Service for Technical Assistance on proposed harvesting 
operations within the range of all NSO activity centers associated with this THP due to existing 
significant adverse and cumulative impacts related to habitat loss.  Lacking this, the THP should 
be denied due to the likelihood of “take” of NSO. 
 


Sincerely,  
 


Rob DiPerna 
Industrial Forestry Reform Advocate 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
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2/14/2011


Cal Fire
135 Ridgway Ave
Santa Rosa, CA 95401


Re: Additional EPIC comments for Timber Harvest Plan 1-10-025HUM, “Green Mule”


To whom it may concern:


The Environmental Protection Information Center (EPIC) wishes to submit the following additional 
comments regarding Timber Harvest Plan (THP) 1-10-025HUM, “Green Mule.”  Subsequent to the 
submission of our original comments on September 9, 2010, the plan submitter has made numerous 
changes to the plan which have prompted the Department (Cal Fire) to re-open the public comment 
period.  The comments that follow are intended to address these changes and other concerns that the 
Department and Sierra Pacific Industries (SPI) have thus far failed to address.  


As currently written, THP 1-10-025HUM fails to provide substantial evidence that the methods chosen 
to avoid take of Northern Spotted Owl (NSO) will in fact accomplish this goal.  Application of 14 CCR 
919.9(g)[939.9(g)][939.9(g)] in this instance is insufficient to protect NSO from unauthorized take. 
Furthermore, this plan as proposed fails to fully comply with the letter and intent of 14 CCR 
919.10[939.10].


Background
THP 1-10-025HUM, “Green Mule” was originally submitted with the intent of avoiding take of NSO 
through the application of 14 CCR 919.9(e)[939.9(e)], conformance with the USFWS take avoidance 
scenario #4, no-take via habitat retention. Originally this plan as proposed to mix coastal USFWS 
guidelines with interior guidelines for habitat typing and habitat retention.  As we pointed out in our 
original comments dated September 9, 2010, this approach was inappropriate and scientifically 
unjustifiable. This THP is well outside of the redwood zone.  Furthermore, the FWS has recently made 
it clear that the coastal guidelines is intended to be applied in the redwood ecosystems only.  


After the original close of public comment, the plan submitter proposed to change the NSO take 
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avoidance option from mixed option “e”, to purely option “g” (14 CCR 919.9(g)[939.9(g)][939.9(g)]. 
This change raises several substantial concerns over the plan's ability to avoid unauthorized take of 
NSO.  Option “g” employes sub-standard habitat definitions and inadequate habitat retention standards. 
There are substantial differences between the FPR standards and the USFWS take avoidance standards 
for interior forest regions. In the case of the “Green Mule” THP, use of the interior USFWS take 
avoidance guidelines Option “e” is necessary and appropriate to ensure that unauthorized take of a 
federally listed species does not occur.


Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)]
SPI chose 14 CCR 919(g)[939(g)](option g) as a tool to evaluate impacts on NSO.  EPIC has been 
denied the opportunity to analyze the potential for take or potential and significant impacts because 
critical information has not been provided to the public prior to approval of the THP, neither the intent 
of the FPRs has not been met in this case.


14 CCR 898.2(c)  Special Conditions Requiring Disapproval of Plans states:
“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of the  
following conditions exist:


(c)There is evidence that the information contained in the plan is *incorrect*,* incomplete *or 
misleading in a material way, or is insufficient to evaluate significant environmental effects. 
The sufficiency of the information provided in a THP to evaluate significant environmental 
effects shall be judged in light of what is reasonable and necessary.”  (Emphasis added)


Section IV, page 107 of the plan states, “therefore, by following the application of the Forest Practice  
Rules & obtaining a Take Avoidance Determination from CALFIRE, the THP will not result in any  
direct or indirect significant impacts to any individual NSO or to the species.”


Use of option(g) appears to be in violation of the rules as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” (TAD)defined or referenced in the Forest Practice Rules. What 
is a “Take Avoidance Determination,” and what criteria does Cal Fire use to make such a 
determination? Please provide EPIC with the criteria used in this determination, so that EPIC can 
review them.


Secondly, any determination as to take must be fully explained and supported in the THP, so that the 
public may review and comment upon it. This is not something that can occur after approval. 14 CCR 
898.2(f) prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that 
determination must have been made no later than the time of THP approval, and it must be based on 
analysis and evidence available for public review and comment. This is consistent with CEQA and the 
Forest Practice Rules and the Forest Practice Act.


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest Practice 
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Act, information concerning the evaluation of potential take of NSO should be included in the plan 
prior to approval to allow the public to fully evaluate the materials and comment on potential impacts. 
Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. EPIC and 
the general public have the right to review potential significant impacts in light of the whole of the 
record. Such informed review is impossible if analysis and determination of NSO impacts or issuance 
of TAD are executed after public comment. The “Take Avoidance Determination” must be subject to
transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment as stated in the THP, such an amendment  must be treated as a substantial deviation, for the 
same reasons as stated above: (To date, Cal Fire has been treating these amendments as minor unless 
new owls are found or operations change) such evidence and determination must be subject to public 
review and comment. Including such information as an amendment deprives EPIC and the public from 
being able to review NSO survey data, and to review information available that the Department is 
relying on to make such a determination.


Fourth, any attempt to make a so-called “Take Avoidance Determination,” whether before or after a
THP is approved, requires documented consultation with Fish and Wildlife Service, despite the fact that
they have decided to stop consulting, because Cal Fire does not have the expertise or legal authority to 
make a determination of take of a federally listed species.


Please address each of the points raised immediately above. Please explain in detail how this so-called
“Take Avoidance Determination” will occur, when and by whom.  Will independent review and 
inspection be conducted, and if so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “Take Avoidance 
Determination”, such as lists of criteria for what constitutes take avoidance, scientific publications on 
the spotted owl, readable aerial photos of NSO sites, internal Cal Fire guidance documents that have 
been written in response to Cal Fire's new responsibility to conduct option G take avoidance 
determinations.


Cal Fire has no authority to determine the likelihood of take
§ 919.9(g)[939.9(g)] is not a valid rule, because the process set out in § 919.9(g)[939.9(g)] does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which have 
the potential for Cal Fire to authorize take, an authority it does not have, and the Board of Forestry (the 
Board) cannot grant or confer.


The implementation of § 919.9(g)[939.9(g)] under the FPRs has the potential to cause take of the NSO. 
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken 
in the absence of CEQA and FPR compliance. The Board's decision to implement § 919.9(g) did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which 
are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 


Environmental Protection Information Center  145 G Street, Arcata, CA 95521 www.wildcalifornia.org 


Phone: (707) 822-7711  Fax: (707) 822-7712  P.O. Box 543 Redway, CA 9556 epic@wildcalifornia.org
3     



mailto:epic@wildcalifornia.org





take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: …(f) Implementation of the plan as proposed would result in the 
taking of an individual Northern Spotted Owl prohibited by the Federal Endangered Species 
Act.”


Cal Fire is now implementing § 919.9(g)[939.9(g)] such that there is a clear potential (as demonstrated 
in the THPs) for take to occur under Cal Fire's Take Avoidance Determinations. Please note that 14 
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the 
ESA. Cal Fire simply may not allow any plan that would result in take.


Cal Fire claims it “must determine whether plan will result in take of state and federally listed species 
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information 
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1 
(Cal Fire 2008) [Attachment A]. That is not what the rule says; rather, it prohibits Cal Fire from 
approving a plan that would cause take. That is not the same as giving Cal Fire authority to determine 
take or no take, any more than Cal Fire is free to determine whether a plan may violate a water quality 
control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies 
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal 
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure 
take avoidance, it must adopt guidelines that clearly preclude harm to NSOs and their habitat.


Cal Fire is well aware that §919.9(g)[939.9(g)] does not provide adequate standards to prevent NSO 
take. In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted  
Owl Take Avoidance Determinations, 8/17/2009[Attachment B] (Cal Fire, 8/17/09), Cal Fire provides 
FWS communications which establish that compliance with subdivision (g) does not prevent take of 
NSO. Accordingly, in the absence of actual consultation with FWS to establish no take, Cal Fire cannot 
make a determination of no take. It does not have the authority, the standards, or the best science upon 
which to make such a determination.


Where is the “Take Avoidance Determination?”
This THP fails to include any enforceable language in Section II, Item #32(a) to demonstrate who will 
make a take avoidance determination, and fails to include a 'sunset date' for any such determination. 
The plan lacks information regarding who will make a take avoidance determination and when that 
determination will expire, it is unclear how such a determination will be made and by whom, and for 
how long any such determination will be valid. The purpose of a sunset date for take avoidance is to 
ensure that new consultation is initiated after a specified time in order to ensure that implementation of 
the plan is not likely to result in take based on current information. 


Cal Fire apparently e-mailed the plan submitter and requested that the RPF remove references to “take 
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avoidance determinations” from Section II of the plan.  This is evident from the RPF letter dated 
1/13/11 removing such references.  Please  explain why language relating to “take avoidance 
determinations” has been removed.  Please provide enforceable language demonstrating who is actually 
making the take avoidance determination and when it will expire.  


Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to 
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to 
cause significant harm to northern spotted owls and their habitat over the two decades since the owl’s 
listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory and 
Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern  
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and 
Scientific Basis)  dated 12/14/09 and provided on CALFIRE’s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects of 
repeated entries within many NSO home ranges has reduced habitat quality to a degree causing 
reduced occupancy rates and frequent site abandonment. In a large proportion of technical 
assistance letters to CAL FIRE and industrial timberland owners during the past five years, we 
noted the lack of NSO responses at historic territories, and described habitat conditions considered 
inadequate to support continued occupancy and reproduction.” (emphasis added) (p 11)


The same document advises that “…the strong differences in trends observed on private versus federal  
lands supports the contention that management on private timberlands is creating habitat conditions  
that do not support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of 
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.


Please note that these impacts almost entirely preceded the arrival of the Barred Owl (BO) in NW 
California. The presence of BO in NW California complicates CAL FIRE’s efforts with respect to NSO 
take avoidance in several ways. Because the presence of BO itself threatens NSO, where BO is present, 
even relatively minor additional impacts from habitat modification may substantially impair NSO 
survival and reproduction – i.e., lead to take of NSO.


Thus, CAL FIRE cannot reasonably assume that habitat-based standards alone for take assessment will 
suffice to preclude take where BO is or may be present. As well, BO presence substantially complicates 
questions of how to survey effectively for NSO because NSO respond less frequently to vocalizations 
when BO are present. (Final Report: Estimating Northern Spotted Owl Detection Probabilities:  
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009)


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole 
basis for NSO habitat protections during the period summarized in the above analysis of NSO 
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic 
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely 
that the level and intensity of harms suffered by the NSO would have been far worse had California’s 
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.


These data are clear evidence of substantial and ongoing take of NSO and their habitat on private 
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of 
Cal Fire's present policy, that take avoidance can be assured using general provisions for owl habitat 
definitions and retention standards while allowing substantial continued logging in owl habitat.


Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to 
continue, some level of take must be presumed to occur in the absence of a regulatory mechanism that 
ensures take avoidance.


Deficiencies of 14 CCR 919.9(g)[939.9(g)]
Option “g” has only recently come into widespread use.  These rules reflect knowledge of spotted owls 
and owl biology 19 years ago.  The rules are now completely out of date and clearly inconsistent with 
the current biological analysis for NSO.


Reliance upon the habitat levels of 14 CCR 919.9(g)[939.9(g)][939.9(g)] is inadequate and will not 
avoid take of NSO as outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and 
Wildlife Service Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in
California's Northern Interior Region (FWS Regulatory and Scientific Basis)[Attachment C]. Under 
item B in this document, the FWS notes several reasons why the current FPRs are not adequate to 
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evaluate or avoid take. These reasons include new information available since the rules were enacted 
(which have changed the amount required, the habitat definitions, and spatial arrangement criteria),  the 
Service's experience with the TA process, and analysis indicating loss of territories under the FPRs. 
(FWS Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the current 
FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental 
take of NSO were therefore based on comparison of proposed post-harvest habitat conditions 
with the amount and of quality of habitat observed at occupied NSO sites described in various 
studies. Under this standard, habitat modification potentially could result in substantial 
reduction of reproduction, survival, and occupancy at NSO activity centers without the 
appearance of take, because habitat conditions resemble other low-quality NSO territories. 
NSO are known to occupy low-quality sites where their reproduction and survival are 
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these low 
quality sites suggests that reliance on habitat conditions corresponding to the presence or  
of owls at historic territories represents a low bar for determining habitat thresholds and take.” 
(FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those take
avoidance guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended 
for use in estimating the likelihood of take of an individual NSO under the ESA; they do not 
represent habitat conditions required for habitat growth or recovery. The FWS guidelines focus 
solely on individual NSO territories and do not incorporate large-scale issues such as 
connectivity and dispersal of habitat, wintering habitat, or long-term habitat disturbance 
patterns.” (FWS Regulatory and Scientific Basis ) 


As this Document explains, even the FWS standards have reduced habitat viability and quality to the 
point where take has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).


Differences in Habitat Definitions
One significant difference between the FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the 
FPRs would at best qualify for low-quality foraging habitat under the FWS definitions. 


The FWS notes, “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the  
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO habitat (4M & 
4D) are widely variable, and at the lowest end of size class/density are typically poor habitat or non-
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habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS expounds on the inadequacies of the FPR definitions:


 “Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the habitat 
definitions and retention standards in the FPRs represent minimum values that are below the 
habitat parameters associated with reasonable levels of territory occupancy, survival, and 
reproduction by NSO.”(ibid)(Emphasis added)


Finally, the Cal Fire Document quotes the Service, stating:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at best 
represent the bare minimum conditions. Take may easily occur as repeated harvest entries 
reduce stand structure from whatever the owls originally occupied to the uniformly low values  
under the rules...in our review/assessment of NSO habitat relationships in the interior zone, we 
were unable to find any support for significant NSO use of habitat conditions allowed under 
the definitions in 895.1.”(Cal Fire 2009)(Emphasis added)


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standard which is 
used in this THP with the scientific record on spotted owls, which clearly indicates that such low 
quality habitat and low acreages of habitat are known to be inadequate to support critical life history 
traits of NSO, including occupancy, reproduction, dispersal, and survival. Take must be assumed under 
these circumstances unless clear evidence is provided to the contrary.


The THP lacks supporting information that would document and demonstrate avoidance of take. There 
is no support of Cal Fire's approval that SPI's owl habitat typing is accurate and meets the minimum
requirements of the rule,s let alone the intent of the FWS guidelines. Variables such as volume, basal
area, tree height, DBH, trees per acre, canopy closure, QMD, expected rate of future growth, etc, would 
be expected. Cal Fire should also post the aerial photos used in their determination on the Cal Fire FTP 
site with the THPs. The intentions for future forest management (such as dominant silviculture, rotation
age, density, thinning – or not, landscape planning/harvest planning) and an analysis of its long term 
effects on NSO of are lacking. Please make it more clear that Cal Fire is making an informed decision.


Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of 14 CCR 919.9(g)[939.9(g)] in the document Cal 
Fire's Use of 14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance  
Determinations:
 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center 
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is 
due to the USFWS observation that following these guidelines “is the most effective manner of 
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avoiding take.” (Cal Fire 2009)


Cal Fire's solution to the fact that the FPRs are inadequate to avoid take is to strongly recommend the
use the FWS standards out of one side of their mouth and out of the other suggest that RPFs (via the
Spotted Owl Experts who are often in employ of the company) rationalize why their alternative to the 
FWS standard “will still ensure take avoidance”. The problem is that Cal Fire lacks the necessary 
expertise in spotted owl biology to know the difference between a alternative proposal that would cause 
take from one that wouldn't.


We remind Cal Fire that take can occur even with an “abundance of habitat post harvest”, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
can also occur when operations are limited to the fringe of the outer circle of the activity centers, 
especially when the rest of the habitat in the territory has been fragmented and degraded by extensive 
timber harvest. there is no mention of site-specific measures that would serve to avoid take in the 
absence of compliance with the FWS take avoidance guidelines. 


Failure to comply with key provisions of the USFWS guidelines increases the likelihood of take
The RPF has designated a 72-acre core area around what SPI contends is the core area for NSO activity 
center HUM0363.  The 72-acre core area is equivalent to a 500 foot radius around the presumed nest 
site.  This 72-acre core area is not drawn concentrically.  SPI has failed to include the area within THP 
unit 2026 which is within 1,000 feet of the presumed nest site.  


The RPF has used the FPR habitat definitions to designate the habitat within 1,000 feet of the presumed 
nest tree within unit 2026 as foraging habitat. Based on our aerial analysis, it is difficult, if not 
impossible to discern the difference between the designated nesting/roosting core area and the portion 
of the stand within 1,000 feet of the supposed nest area.  Under a normal NSO habitat protection 
analysis, this area would be considered as part of the 1,000 foot buffer and not available for harvest.


The RPF has failed to provide specific data that would demonstrate that the portion of unit 2026 is of 
different quality from the habitat designated within the 72-acre core area.  It appears that the RPF has 
averaged out the habitat over the entire unit, rather than focusing on stand characteristics within 1,000 
feet of NSO activity center HUM0363.  Please provide a detailed analysis of habitat quality within the 
portion of unit 2026 within 1,000  feet of activity center HUM0363, including stems per acre, average 
DBH, basal area, canopy closure, and an analysis of any special structural habitat elements that may 
exist pre-harvest.  This is all information that is reasonably available to the RPF and should be included 
in the record for public inspection to aid in the analysis of take avoidance. Lacking this site-specific 
detailed information, it is difficult to have any confidence in the RPF's habitat typing.   


The USFWS take avoidance guidelines for the interior clearly delineate the area within 1,000 feet of an 
activity center  as a no-harvest zone.  The RPF has not provided substantial evidence to indicate that 
clearcutting within 1,000 feet of NSO activity center HUM0363 will serve to improve owl habitat or 
avoid conditions that will result in take.  
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The FWS recommends no harvest within 1,000 feet of the activity center, as opposed to the 72-acre 
area designated by the RPF and SPI.  Clearcutting within 1,000 feet of HUM0363 will reduce habitat 
very close to the activity to non-habitat.  The recovery time for this habitat to regenerate and 
functionally support owls is currently unknown. The value of such potential future habitat is also 
unknown.  There is simply no scientific justification that would allow SPI to clearcut within 1,000 feet 
of NSO activity center HUM0363.  Considering this landscape, please explain how the Department can 
make a determination that the operational restrictions associated with THP 1-10-025HUM, “Green 
Mule” will provide equal or greater protection for NSO and its habitat when compared to the USFWS 
take avoidance guidelines for the interior.


Another key provision of the USFWS interior guidance not being employed by SPI is the 
recommended core radius for the activity center be 0.5 miles.  Due to interior forest conditions, the 
Service recommended the use of this radius as opposed to the 0.7 mile radius used in the coastal 
guidance and in the Forest Practice Rules. Utilization of the 0.7 mile radius as the core area masks 
habitat conditions within the area that owls in the interior region are likely to utilize the most. Use of 
the 0.7 mile radius allows SPI to claim more habitat than is actually available in the core area of use. 
Please provide an analysis of habitat available based on the 0.5 mile radius.


Finally, failure to employ the more conservative and more accurate USFWS habitat definitions for the 
interior call into serious question the integrity of habitat typing (see full discussion of habitat typing 
elsewhere in these comments).  The USFWS guidelines for the interior region utilize very different 
definitions than those contained in the FPRs, which as we've noted, the Service believes typically 
define the lowest range of habitat that would be considered to be suitable.  Please explain why the 
Department is not requiring SPI to implement the USFWS interior definitions in this instance.  Please 
explain how the use of FPR definitions can provide equal protection to NSO against harm or take.


Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that 'harm' to NSO will occur if any of the 
following conditions exist:


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl  
habitat before the young have had an opportunity to successfully disperse from their nesting 
site; 
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes  
would be adversely altered.


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to provide 
detailed analysis demonstrating that nesting, roosting, feeding, breeding and dispersal will not be 
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impaired by clearcut logging operations as proposed in this plan.  Rather, the RPF in Section V 
provides a cursory discussion of these factors which heavily relies on the inadequate retention 
standards in the FPRs to assume that take will not occur.  Clearcut logging within 1,000 feet of 
HUM0363 will remove any special habitat elements that may be utilized by NSO.  The RPF and SPI 
have failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat elements 
will not impair or hamper essential life history behaviors of NSO.


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire 
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that take of 
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how 
proposed operations within 1,000 feet of activity center HUM0363 will avoid take.  Please address how 
clearcut logging within 1,000 feet of the presumed nest site will avoid harm as described in 14 CCR 
919.10[14 CCR 939.10].  Please include a detailed analysis demonstrating that microclimates will not 
be adversely effected, and that essential behaviors including feeding, sheltering, breeding, and dispersal 
will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not impossible for 
Cal Fire, SPI, EPIC, or the public to evaluate the potential for take of NSO.  


NSO Occurrence and Activity Center Location
EPIC questions the current location of NSO activity center HUM0363 and how the location was
determined. Section V, page 162 of the plan contains the DFG NSO database Report#2—Territories 
Found, does not list activity center HUM0363 as a territory found. However, Report #3—
Observations, in Section V on pages 176-177 indicates that activity center HUM0363 has had NSO
observations from 6/1/89-6/16/2000.


Activity center HUM0363 appears to have moved over time. An example of this is seen in Section V,
page 177 of the plan which contains Report#3—Observations, indicates that NSO HUM0363 was
observed on 6/16/2000 at T4N-R2E, Section 25, and 36, and at T4N-R5E Section 30. There are no
further records for this NSO activity center in the DFG NSO database. SPI fails to provide any other
information regarding the known occurrence or status of NSO activity center HUM0363, rendering it
difficult, if not impossible, to determine the current location of this activity center with any degree of
certainty.


There is no indication in the THP record as to how the location of activity center HUM0363 was
established. The NSO Habitat Analysis maps provided in Section V of the plan indicate that the activity 
center is considered to be at T4N-R4E section 25. Please explain how the location of NSO activity 
center HUM0363 was established, and by whom. If SPI determined the location, please provide written 
documentation of a determination by the responsible agency (USFWS) substantiating the current 
location of this activity center.


Survey data for 2010 has finally been provided by the RPF for the “Green Mule” THP.  However, since 
no NSO responses were elicited, our questions regarding how the location this activity center and the 
designated core area were designated remain valid.  Since the presumed activity center is on adjacent 
landowner's property, and no survey stations were established within the core area for the activity 
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center, please explain how it is possible to accurately designate the location of the activity center and 
create a core area for protection of NSO habitat and life history behaviors.  Please  explain how the 
Department can make a determination of compliance with 14 CCR 91910[939.10] when the exact 
location of the activity center is not known prior to approval of the plan. 


We realize that lacking other evidence, that the DFG NSO Database represents the best available tool 
for SPI and the Department to determine activity center locations. However, in this case, the RPF 
appears to be designating the activity center location and core area, not based on the database which 
indicates different locations over time, but rather on the RPF's own analysis of habitat available.  There 
appears to be a lack of substantial evidence to support the RPF's designation of the activity center and 
core area location.  Lacking substantial evidence to support the RPF's designation, please explain why 
Cal Fire has not consulted with the Service to receive Technical Assistance regarding the established of 
the proper location and core area for HUM0363.    


Questionable habitat typing
Based on our imagery analysis of habitat associated with HUM0363 (EPIC GIS, “Green Mule” THP 
owl map)[Attachment D], there appear to be substantial questions about the accuracy and reliability of 
habitat typing as conducted by the RPF.  Habitat typing within the 1,000-foot circle in the northern 
section ofT4N-R4E Section 36 to the south of the presumed activity center is totally inaccurate.  From 
past aerial imagery, it is evident that this 'habitat' is in fact an approximately 25-year old (or so) 
clearcut. Habitat in this section designated as nesting/roosting appears to in fact be foraging at best, 
non-habitat at worst. There does not appear to be sufficient basal area, large trees, or canopy closure to 
classify this habitat as nesting/roosting.  Based on our own aerial analysis, it appears that the RPF has 
misclassified this habitat.  


This is critically important as the SPI and the RPF are claiming an abundance of nesting/roosting 
habitat pre-and-post harvest.  However, SPI and the RPF fail to substantiate these claims by failing 
to provide an analysis of available habitat within 1,000 feet of activity center HUM0363.  Nevertheless, 
SPI's habitat typing is inaccurate in this instance, rendering the plan misleading, and insufficient to 
properly evaluate potentially significant impacts to NSO.


Habitat within the north and eastern portions of T4N-R4E Section 36 is clearly misclassified as 
nesting/roosting habitat.  It is clear from the aerial imagery of current and recent past conditions that 
most of this habitat is either low quality foraging or non-habitat.  


Finally, habitat typed as nesting/roosting in the north east corner of T4N-R4E Section 36 to the south of 
unit 2026 along the “1000” road clearly is not nesting/roosting habitat.  This habitat appears to be 
foraging of a very low quality at best, and non-habitat at worst.  Once again, it appears that the RPF has 
misclassified this habitat.


We are concerned that SPI may be employing a double standard in NSO habitat typing.  It appears SPI 
has designated whatever habitat is on its lands as 'foraging' while designating everything off property as 
'nesting/roosting'.  Simple analysis of aerials from the past (EPIC GIS, approximately 1993)
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[Attachment E] demonstrates that much of the habitat designated as 'nesting/roosting' in T4N-R4E 
Section 36 was heavily logged in the late 80's to early 90's, including what appears to be a significant 
amount of clearcutting in the south eastern portion of the section within 0.5 miles of HUM0363.  It is 
clear that the RPF has not conducted such an analysis.  Otherwise, SPI  would not have typed such 
'habitats' (if they are in fact habitats at all) as nesting/roosting.  Based on our analysis of current and 
past aerial imagery, it is clear that much of the 'habitat' being designated as nesting/roosting should not 
be classified as such, using either FPR or USFWS habitat typing definitions.


Taken together, the implications of  misclassifying the habitats within 1,000 feet and 0.5 miles of NSO 
activity center HUM0363 are clear; SPI is claiming far more nesting/roosting habitat exists near the 
activity center than actually exists on the ground.  This fact calls into serious question the habitat 
analysis maps and tables contained in Section V of the plan.  It appears that both the habitat analysis 
maps and habitat analysis tables are inaccurate, and thus inadequate to facilitate review of potential 
impacts to NSO at activity center HUM0363. Please provide habitat analysis maps and tables which 
accurately reflect actual on the ground conditions within 1,000 feet and 0.5 miles of HUM0363.


Clearcut Operations Between 0.7 miles and 1,000 foot Radius of Activity Center HUM0363
The highly questionable habitat analysis table provided in Section V of the plan shows a deficiency in 
suitable foraging habitat within the 0.7 mile core area radius. Pre-harvest, the activity center contains 
119 acres of suitable foraging habitat within 0.7 mi radius, representing 12.06% of the habitat available. 
The plan as proposed would reduce this suitable foraging habitat to 75 acres within 0.7 miles, 
representing 7.61% of the available habitat. This is a reduction of foraging habitat by more than one-
third. 


The FWS interior guidelines for quantity of habitat within 0.5 miles of the activity center call for a
distribution of  greater than 150 acres of foraging habitat including 100 acres of foraging and 50 acres 
of low quality foraging. If we assume that the highly questionable habitat typing is correct, this activity 
center is lacking in suitable foraging habitat within the 0.5 miles radius, and the reduction of such 
habitat by more than one-third inside this radius could result in a significant impact to essential feeding 
behaviors of NSO.


Unit 2026 of the plan proposes 19 acres of clearcutting up to the 1,000 foot radius of activity
center HUM0363. Based on the habitat analysis map provided in Section V, this unit is defined as 
containing suitable foraging habitat for NSO. NSO activity center HUM0363 is clearly lacking in 
suitable foraging habitat. As the FWS notes in their take avoidance guidelines:


“If NSO home range habitat acres is below desired conditions...additional loss of suitable habitat can
lead to take.”


Considering the noted lack of adequate foraging habitat within 0.5miles of this activity center, please
explain how clearcut logging of foraging habitat and converting it to non-habitat will avoid take.
Given the lack of confidence in the quality and accuracy of habitat typing and analysis, please provide
specific stand inventory information for units within 0.5 miles of the activity center, including but not 
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limited to stems per acre, basal area, MBF, QMD, overstory canopy closure, and average DBH. 
Lacking specific stand information, it is impossible for Cal Fire, EPIC, or the public to fully evaluate 
the quality of habitat and its potentially suitability for NSO.


There is simply no biological, scientific, or for that matter, regulatory justification for clearcut logging 
within this distance of an NSO activity center.  Please provide a scientifically justifiable explanation 
demonstrating that clearcut logging within 1,000 feet and 0.5 miles of the presumed nest site will avoid 
take based on site-specific conditions and substantial evidence. 


Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a  
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO.  This plan as 
proposed is particularly inaccurate when it comes to the critical issue of habitat classification.


Compliance with the provisions of 14 CCR 919.9(g)[939.9(g)] and 14 CCR 919.10[939.10] has not 
been demonstrated in this plan due to the lack of sufficient information, analysis, and discussion from 
SPI, the RPF, or other “designated biologist.”  Habitat typing associated with this plan is questionable 
at best.  Also, there is no documentation in the record as provided on the Cal Fire FTP website that Cal 
Fire has consulted with its biologist Mr. Bob Motroni. The plan as proposed is simply incomplete, and 
inadequate to allow SPI, Cal Fire, EPIC, or the public to ensure that the above-referenced FPR sections 
have been complied with.  


Given the lack of critical information, as well as clear inaccuracies noted above, this plan as currently 
written is incomplete, materially misleading, and inadequate to assess potentially significant impacts to 
NSO based on substantial evidence in light of the whole of the record.


Furthermore it is clear that there is no real established process for how take avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be denied 
unless substantial changes are made, substantial issues are addressed, and substantial information is 
provided. Once these deficiencies are corrected and the information is provided in the THP, then it must 
be recirculated for review and comment by the public. This revised and recirculated THP must include 
any determination as to take of the NSO.


For EPIC,


Rob DiPerna


Attachments


Attachment A:  Important Information for Timber Operations Proposed with the Range of the Northern  
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Spotted Owl, Feb. 2008


Attachment B:  Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted Owl Take  
Avoidance Determinations, 8/17/2009


Attachment C:  Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidelines for  
Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's Northern Interior  
Region


Attachment D:  EPIC GIS, “Green Mule” THP owl map2


Attachment E:  EPIC GIS approximately 1993 imagery
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Environmental Protection Information Center 


145 G Street, Suite A, Arcata, CA 95521 
(707) 822-7711 


www.wildcalifornia.org 


 
 
 


July 9, 2012 
 
CALFIRE Resource Management 
135 Ridgway Ave 
Santa Rosa, CA 95401 
 
 
Re: EPIC comments regarding Timber Harvest Plan 1-12-042HUM “Hiker’s Parade” 
 
 
Dear: Responsible parties: 
 
The Environmental Protection Information Center (EPIC) provides the following comments with 
regard to Timber Harvest Plan (THP) 1-12-042HUM “Hiker’s Parade.”  Please include these 
comments and associated attachments in the record for the above-referenced THP. 
 


I. Introduction 
 
1. Summary 
 
The “Hiker’s Parade” THP, as proposed, has not demonstrated via substantial evidence that the 
methods proposed to avoid “take” of Northern Spotted Owl (NSO) are appropriate for the forest 
condition in which the THP is located. Lacking application of U.S. Fish and Wildlife Service 
guidelines for the interior region, the “Hiker’s Parade” THP risks “take” of NSO via application 
of inappropriate habitat definitions and retention standards.  Furthermore, the “Hiker’s Parade” 
THP risks “take” of NSO via modification of suitable nesting/roosting habitat within 0.5 miles of 
known activity centers.  Finally, the “Hiker’s Parade” THP threatens “take” of NSO through 
harvest of previously unentered old growth forests that represent high-quality NSO habitat in 
contrast to the mandates of the federal recovery plan which calls for maintenance of high-quality 
habitats to mitigate habitat loss and the influence of barred owls.   
 
2. Project details 
 
The “Hiker’s Parade” THP comprises 241 acres of proposed forest harvest (not accounting for 
no-harvest areas) within the Cloney Gulch and High Prairie Creek state planning watersheds in 
Humboldt County, California.  The THP is located on the eastern canyon draining to the 







2 
 


Redwood Creek watershed.  Silviculture includes 132 acres of clearcutting, 20 acres of WLPZ 
selection, 62 acres of rehabilitation of understocked areas, and one acre of road-right-of-way 
construction. In addition, the “Hiker’s Parade” THP contains 26 acres of no-harvest within 
unstable areas and the Class I WLPZ within unit 6104 as per CGS recommendations.   
 
According to Section III, page 32 of the plan, the current stands proposed for harvest are 
comprise of 65-year old Douglas fir.  The exception to this is Unit 6104 which has apparently 
never been entered for timber harvest, and is comprised of stands in excess of 130-years old.  
The CALFIRE Pre-harvest Inspection Report (PHI report) indicates that unit 6104 can be 
characterized alternately as “old growth” and “mature” Douglas fir.   
 
The project area contains several watercourses, including Class I segment of Redwood Creek, 
Class II-Large and Class II-standard watercourses, and Class III watercourses.  Despite the 
proposed evenaged management adjacent to Class I segments of Redwood Creek, the RPF has 
not implemented a special operating zone (SOZ) to buffer the effects of proposed clearcutting.  
 
3. Baseline conditions 
 
The “Hiker’s Parade” THP provides little if any information with respect to existing conditions 
within forest stands and watercourses associated with the plan.  Therefore, this THP is 
incomplete, and inadequate to assess potentially significant adverse impacts that may result from 
the plan as proposed.  In summary, there is no quantitative data or expert discussion based upon 
such data that would rise to the level of substantial evidence in support of the RPF’s contention 
that no significant adverse impacts are likely to occur.   
 
4. Biological Resources at risk 
 
Biological resources that may be affected by the project as proposed include as noted in the THP 
include Northern Spotted, Pacific Fisher, and anadromous fisheries.  In addition, this THP 
appears to be within the range of the Humboldt Marten, though no discussion of this species is 
provided in the plan.  Lack of specific information and discussion of species other than NSO in 
the THP renders this plan incomplete and inadequate to assess, address, and mitigate to 
insignificance potentially significant adverse direct and cumulative impacts to species associated 
with this THP.   
 
According to Section V page 109 of the plan, there are currently five known valid NSO activity 
centers within 1.3 miles of the THP boundary.  SPI has chosen to apply the provisions of 14 
CCR 919.9(g) while inappropriately attempting to mimic U.S. Fish and Wildlife Service 
Guidelines “Attachment A” for the coast region. Comments provided herein will focus on the 
potential for “take” of NSO as a result of this plan as proposed. 
 


II. Background on Northern Spotted Owl 


1. Northern Spotted Owl Listing History 
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The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act 
on June 26, 1990. According to the 2011 Revised NSO Recovery Plan, NSO listing came as a 
result of the loss and adverse modification of habitat as a result of timber harvest, and 
exacerbated by factors such as catastrophic wildfire, volcanic eruptions, and windstorms. The 
2011 Revised Recovery Plan also cites the lack of adequate regulatory mechanisms to protect 
and conserve NSO as a primary reason for the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition. Declining habitat was 
recognized as a severe to moderate threat throughout the species’ range. 
 


2. Northern Spotted Owl Life History and Habitat Requirements 


Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, 
generally increasing from south to north (USFWS 1990b). Estimates of median size of their 
annual home range vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 
14,211 acres on the Olympic Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted 
owl home ranges are larger where flying squirrels are the predominant prey and smaller where 
wood rats are the predominant prey. Home ranges of adjacent pairs overlap (Forsman et al. 1984; 
Solis and Gutiérrez 1990), suggesting that the defended area is smaller than the area used for 
foraging. The Service uses a circle of 0.7-mile radius (984 acres) from the activity center to 
delineate the most heavily used area during the nesting season. The portion of the home range 
used during the breeding season is smaller than that used in the remainder of the year (Forsman 
et al. 1984; Sisco 1990). 


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls 
(Forsman et al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, 
but rarely breed until they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et 
al. 2002). Breeding females lay one to four eggs per clutch, with the average clutch size being 
two eggs; however, most spotted owl pairs do not nest every year, nor are nesting pairs 
successful every year (USFWS 1990b; Forsman et al. 1984; Anthony et al.2006). The small 
clutch size, temporal variability in nesting success, and delayed onset of breeding all contribute 
to the relatively low fecundity of this species (Gutiérrez 1996). 


Natal dispersal of spotted owls typically begins in September and October with a few individuals 
dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal dispersal 
occurs in stages, with juveniles settling in temporary locations between periods of more 
pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies 
(USFWS 1990b; Miller 1989). Known or suspected causes of mortality during dispersal include 
starvation, predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic 
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infection may contribute to these causes of mortality, but the relationship between parasite loads 
and survival is poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002). 


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day 
(Forsman et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies 
geographically and by forest type. Generally, flying squirrels are the most prominent prey for 
spotted owls in Douglas-fir and western hemlock forests (Forsman et al. 1984) in Washington 
and Oregon, while dusky-footed wood rats are a major part of the diet in the Oregon Klamath, 
California Klamath, and California Coastal Provinces (Forsman et al. 1984, 2001, 2004; Ward et 
al. 1998; Hamer et al. 2001). Depending on location, other important prey include deer mice, 
tree voles, red-backed voles, gophers, snowshoe hare, bushy-tailed wood rats, birds, and insects, 
although these species comprise a small portion of the spotted owl diet (Forsman et al. 1984, 
2004; Ward et al. 1998; Hamer et al. 2001). 


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because 
such forests contain the structures and characteristics required for nesting, roosting, and foraging. 
Features that support nesting and roosting typically include a moderate to high canopy closure 
(60 to 90 percent); a multi-layered, multi-species canopy with large overstory trees (with 
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees with 
various deformities (large cavities, broken tops, mistletoe infections, and other evidence of 
decadence); large snags; large accumulations of fallen trees and other woody debris on the 
ground; and sufficient open space below the canopy for spotted owls to fly (Thomas et al. 1990). 
Forested stands with high canopy closure also provide thermal cover (Weathers et al. 2001) and 
protection from predators. Foraging habitat generally has attributes similar to those of nesting 
and roosting habitat, but such habitat may not always support successfully nesting pairs (USFWS 
1992b). Dispersal habitat, at a minimum, consists of stands with adequate tree size and canopy 
closure to provide protection from avian predators and at least minimal foraging opportunities 
(USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse through highly 
fragmented forest landscapes, yet the stand-level and landscape-level attributes of forests needed 
to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004). 
 


3. Threats to Northern Spotted Owls 


The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to 
the decline of the Northern Spotted Owl. Listing Factor A identifies several threats to Northern 
Spotted Owl: 


“The key threats identified that relate to this listing factor are: (1) loss of habitat and 
changes in distribution of habitat as a result of past activities and disturbances, due 
especially to timber harvest and permanent conversion of habitat; and (2) ongoing 
habitat loss from natural disturbance (especially fire), timber harvest, and permanent 
conversion of habitat.” 
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Other threats contributing to the declined of NSO include changes in climate in forest 
ecosystems including changes in temperature, increasing instances of wildfire, and outbreaks of 
insects and diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the 
impairment of essential life history behaviors such as feeding, breeding, sheltering, and 
dispersing. Timber harvest can result in either direct loss or significant degradation of NSO 
habitat. Timber harvest can also result in an accumulation of habitat loss over time as a result of 
multiple projects within and adjacent to the same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion 
of Barred Owls into NSO habitat and territories. Barred Owls are known competitors for 
resources and habitat and are also known to harass Northern Spotted Owls. Dugger et al. 2009 
indicates that the presence of Barred Owls suppresses responses of Northern Spotted Owls to 
survey efforts. The 2011 Revised Recovery Plan calls for the retention of high quality habitat 
both within and outside occupied NSO home ranges as a means of mitigating the impacts of 
Barred Owls. 


Dugger et al. (2011)[Attachment A] entitled “Transient Dynamics of Invasive Competition: 
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the 
amount of older forest near core areas of use for Northern Spotted Owls most strongly influenced 
extinction rates for Northern Spotted Owl pairs. Dugger et al. (2011) notes that: 


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with 
decreased amounts of old forest at the core...and this effect was 2-3 times greater where 
barred owls were detected.”(Dugger et al. 2011) 


The abstract for Dugger et al. (2011) concludes: 


“We observed increased extinction rates in response to decreased amounts of old forest 
at a territory core and higher colonization rates when forest habitat was less fragmented. 
Annual site occupancy for pairs reflected the strong effects of barred owls on occupancy 
dynamics with much lower occupancy rates predicted where barred owls were detected. 
The strong barred owl and habitat effects on occupancy dynamics of spotted owls 
provided evidence of interference competition between the species. These effects increase 
the importance of conserving large amounts of contiguous, old forest habitat to maintain 
northern spotted owls in the landscape.” (Dugger et al. 2011) 


Dugger et al. (2011) shows that fragmentation of habitat and distance to neighboring suitable 
habitat can significantly affect the extinction probabilities of Northern Spotted Owl territories. 
Thus there is a correlation between competitive advantages for Barred Owls where habitat for 
Northern Spotted Owls is fragmented. This flies in the face of the Department's standard 
argument that logging of Spotted Owl habitat does not give Barred Owls a competitive 
advantage. Clearly fragmentation of spotted owl habitat through logging compromises the ability 
of spotted owls to compete with Barred Owls. Maintaining spotted owl habitat, therefore, even 
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unoccupied habitat, must be a foremost priority to prevent extinction of spotted owl territories as 
recommended by Dugger et al (2011) and the 2011 Revised Recovery Plan. 
 


4. Definition of “take” in context of Northern Spotted Owl 


Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act’s definition of “take.” 
The USFWS regulations define “harm” to mean: 


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  
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III. Northern Spotted Owl Take Avoidance 


1. Cal Fire's Use of 14 CCR 919.9(g) 


SPI chose 14 CCR 919.9(g) (option "g") as a tool to evaluate impacts on NSO. EPIC has been 
denied the opportunity to analyze the potential for "take" or potential and significant impacts 
because critical information has not been provided to the public prior to approval of the THP. 14 
CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: 


(c)There is evidence that the information contained in the plan is incorrect, incomplete 
or misleading in a material way, or is insufficient to evaluate significant environmental 
effects. The sufficiency of the information provided in a THP to evaluate significant 
environmental effects shall be judged in light of what is reasonable and necessary.” 
(Emphasis added) 


Given that determinations of the likelihood of "take" are made at the time of plan approval, the 
public has no basis upon which to comment on the determination once it is made. 
 
The Department has claimed that it has the authority to issue a so-called “Take Avoidance 
Determination” based on the prohibitions against “take” of NSO found in 14 CCR 919.10.   


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not 
see the term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules 
(FPRs). What is a “Take Avoidance Determination” and what criteria does Cal Fire use to make 
such a determination? Please provide EPIC with the criteria used in this determination, so that 
EPIC can review them. 


Secondly, any determination as to “take” must be fully explained and supported in the THP, so 
that the public may review and comment upon it. This is not something that can occur after 
approval. 14 CCR 898.2(f) prevents Cal Fire from approving a plan that would result in take of 
NSO. Thus, that determination must have been made no later than the time of THP approval, and 
it must be based on analysis and evidence available for public review and comment. This is 
consistent with CEQA and the Forest Practice Rules and the Forest Practice Act. 


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest 
Practice Act, information concerning the evaluation of potential take of NSO should be included 
in the plan prior to approval to allow the public to fully evaluate the materials and comment on 
potential impacts. 
 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. 
EPIC and the general public have the right to review potential significant impacts in light of the 
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whole of the record. Such informed review is impossible if analysis and determination of NSO 
impacts or issuance of “TAD” are executed after public comment. The “TAD” determination 
must be subject to transparent public scrutiny. 


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-
fact amendment as stated in the THP, such an amendment must be treated as a substantial 
deviation, for the reasons stated above: (To date, Cal Fire has been treating these amendments as 
minor unless new owls are found or operations change) such evidence and determination must be 
subject to public review and comment, including such information as an amendment deprives 
EPIC and the public of the opportunity to review NSO survey data, and to review information 
available that the Department is relying on to make such a determination. 


Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire 
does not have the expertise or legal authority to make a determination of “take” of a federally 
listed species. 


Please address each of the points raised immediately above. Please explain in detail how this so-
called “TAD” determination will occur, when and by whom. Will independent review and 
inspection be conducted? If so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” 
determination, such as lists of criteria for what constitutes “take” avoidance, scientific 
publications on the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire 
guidance documents that have been written in response to Cal Fire's new responsibility to 
conduct option "g" “Take Avoidance Determinations.” 
 


2. Cal Fire has no authority to determine the likelihood of take 


Option "g" is not a valid rule, because the process set out in 14 CCR 919.9(g) does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which 
have the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of 
Forestry (the Board) cannot grant or confer. 


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO. 
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being 
undertaken in the absence of CEQA and FPR compliance. The Board's decision to implement 
939.9(g) did not disclose or evaluate the potential for impacts on the environment, and 
particularly to the NSO, which are a reasonably foreseeable consequence of its implementation. 


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will 
involve take of an NSO: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any 
one of the following conditions exist: …(f) Implementation of the plan as proposed would 
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result in the taking of an individual Northern Spotted Owl prohibited by the Federal 
Endangered Species Act.” 


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated in 
the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 
14 CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take 
under the ESA. Cal Fire simply may not allow any plan that would result in “take.”  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed 
species and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important 
Information for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 
2008, at p. 6 #1 (Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it 
prohibits Cal Fire from approving a plan that would cause “take.” That is not the same as giving 
Cal Fire authority to determine "take" or no “take,” any more than Cal Fire is free to determine 
whether a plan may violate a water quality control plan, as provided in subdivision (h) of the 
same regulations. 


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee 
agencies are the agencies that have the statutory duty and obligation to make those calls, and 
once made, Cal Fire may not trump them. To the extent Cal Fire wishes to provide general 
guidelines that will ensure “take” avoidance, it must adopt guidelines that clearly preclude 
"harm" to NSOs and their habitat. Cal Fire is well aware that Option "g" does not provide 
adequate standards to prevent NSO “take.”  


In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal 
Fire provides FWS communications which establish that compliance with subdivision (g) does 
not prevent take of NSO. Accordingly, in the absence of actual consultation with FWS to 
establish no “take,” Cal Fire cannot make a determination of no “take.” It does not have the 
authority, the standards, or the best science upon which to make such a determination. 
 


3. Logging on Private Industrial Lands in Northwest California, approved by Cal Fire, has led 
to substantial and systematic take of NSO. 


Simple analysis shows that logging operations on private industrial lands in California has 
continued to cause significant “harm” to Northern Spotted Owls and their habitat over the two 
decades since the owl’s listing. As well, the USFWS, states, in an unpublished document entitled 
by USFWS Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for 
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern 
Interior Region (Regulatory and Scientific Basis)[Attachment D] dated 12/14/09 and provided 
on Cal Fire’s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects 
of repeated entries within many NSO home ranges has reduced habitat quality to a 
degree causing reduced occupancy rates and frequent site abandonment. In a large 
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proportion of technical assistance letters to CAL FIRE and industrial timberland owners 
during the past five years, we noted the lack of NSO responses at historic territories, and 
described habitat conditions considered inadequate to support continued occupancy and 
reproduction.” (emphasis added) (p 11) 


The same document advises that, 


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do 
not support sustained occupancy by NSO.” (p 12) 


We reproduce here the graph presented by FWS in this document to illustrate those trends. 


 


Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning 
date of the analysis persisted to the end, by contrast to 80% of such pairs present on Forest 
Service lands. Please note that these impacts almost entirely preceded the arrival of the Barred 
Owl in Northwest California. The presence of Barred Owl in North West California complicates 
Cal Fire’s efforts with respect to NSO "take" avoidance in several ways. Because the presence of 
Barred Owl itself threatens NSO, where Barred Owl is present, even relatively minor additional 
impacts from habitat modification may substantially impair NSO survival and reproduction – 
i.e., lead to “take” of NSO. 


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" 
assessment will suffice to preclude take where Barred Owl is or may be present. As well, Barred 
Owl presence substantially complicates questions of how to survey effectively for NSO because 
NSO respond less frequently to vocalizations when Barred Owls are present. (Final Report: 
Estimating Northern Spotted Owl Detection Probabilities: Updating the USFWS Northern 
Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E] 
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It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the 
sole basis for NSO habitat protections during the period summarized in the above analysis of 
NSO persistence on public and private lands in California. Given Fish and Wildlife Service’s 
assessment of the catastrophic inadequacy of those FPR habitat definitions and retention 
standards (reviewed below), it is very likely that the level and intensity of harms suffered by the 
NSO would have been far worse had California’s FPR standards actually been the sole basis for 
owl and habitat protections during the last two decades. 


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows 
substantially higher levels of NSO habitat loss on private lands versus public lands since the 
advent of the Northwest Forest Plan. Table B-2 taken from the recovery plan (below) indicates 
that private lands in California accounted for 5.8 percent of total Northern Spotted Owl habitat 
lost. Range-wide, 14.9% of NSO habitat on private lands within the range of the owl has been 
lost between 1994/96-2006/2007.  


 


These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on 
private industrial timberlands in Northwest California. They are entirely inconsistent with the 







12 
 


basic premise of Cal Fire's present policy, that "take" avoidance can be assured using general 
provisions for owl habitat definitions and retention standards while allowing substantial 
continued logging in owl habitat. Given this history, Cal Fire must understand that, where Cal 
Fire allows logging in NSO habitat to continue, some level of “take” must be presumed to occur 
in the absence of a regulatory mechanism that ensures "take" avoidance. 
 


4. Deficiencies of Option "g" 


Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted 
owls and owl biology 19 years ago. The rules are now completely out of date and clearly 
inconsistent with the current biological analysis for NSO. 


Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in 
California's Northern Interior Region (FWS Regulatory and Scientific Basis).  


Under item B in this document, the FWS notes several reasons why the current FPRs are not 
adequate to evaluate or avoid “take.” These reasons include new information available since the 
rules were enacted (which have changed the amount required, the habitat definitions, and spatial 
arrangement criteria), the Service's experience with the TA process, and analysis indicating loss 
of territories under the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some 
of the deficiencies of the current FPRs: 


“When the FPR guidelines were adopted in 1992, data relating habitat variables to 
occupancy, reproduction, and survival of NSO were limited. The FPR guidelines for 
avoiding incidental take of NSO were therefore based on comparison of proposed post-
harvest habitat conditions with the amount and of quality of habitat observed at occupied 
NSO sites described in various studies. Under this standard, habitat modification 
potentially could result in substantial reduction of reproduction, survival, and occupancy 
at NSO activity centers without the appearance of take, because habitat conditions 
resemble other low-quality NSO territories. NSO are known to occupy low-quality sites 
where their reproduction and survival are substantially reduced (Franklin et al. 2000, 
Dugger et al. 2005); the existence of these low quality sites suggests that reliance on 
habitat conditions corresponding to the presence or of owls at historic territories 
represents a low bar for determining habitat thresholds and take.”(USFWS 2008) 


While the USFWS Take Avoidance Scenarios (USFWS 2008) represent a greater degree of 
protection for NSO activity centers associated with logging operations, even the FWS 
acknowledges that those Take Avoidance Guidelines are not adequate to promote population 
growth or recovery: 


“It is important to recognize that the habitat conditions described in the document are 
intended for use in estimating the likelihood of take of an individual NSO under the ESA; 
they do not represent habitat conditions required for habitat growth or recovery. The 
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FWS guidelines focus solely on individual NSO territories and do not incorporate large-
scale issues such as connectivity and dispersal of habitat, wintering habitat, or long-term 
habitat disturbance patterns.” (USFWS 2008) 


As this document explains, even the FWS standards have reduced habitat viability and quality to 
the point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis 
Figure I.B.1) 
 


5. Differences in Habitat Definitions 


One significant difference between the FPRs and the USFWS guidelines is the use of different 
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed 
and specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the 
difference between the two is demonstrated by the fact that what qualifies as roosting habitat 
under the FPRs would at best qualify for low-quality foraging habitat under the FWS 
definitions. The FWS notes: 


“...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the 
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are 
typically poor habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge 
to Cal Fire's Chris Browder) 


The FWS expounds on the inadequacies of the FPR definitions: 


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the 
habitat definitions and retention standards in the FPRs represent minimum values that 
are below the habitat parameters associated with reasonable levels of territory 
occupancy, survival, and reproduction by NSO.”(ibid)(Emphasis added) 


Finally, the Cal Fire Document quotes the Service, stating: 


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at 
best represent the bare minimum conditions. Take may easily occur as repeated harvest 
entries reduce stand structure from whatever the owls originally occupied to the 
uniformly low values under the rules...in our review/assessment of NSO habitat 
relationships in the interior zone, we were unable to find any support for significant 
NSO use of habitat conditions allowed under the definitions in 895.1.”(Cal Fire 
2009)(Emphasis added) 


Below are two tables representing the differences in habitat definitions in the Forest Practice 
Rules versus the FWS Take Avoidance Guidelines for the interior region:  


FWS Interior Definitions: 
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FWS Interior 


 Basal Area TPA 26”+ Canopy closure QMD (DBH) 


HQNR 210 > 8  >60% >15” 


N/R 150-180 >8 >60% >15” 


F Mix ranging 120-
180 


>5 Mix 40-100% >13” 


LQF Mix ranging 80-
120 


 >40% >11” 


 


 


FPR Standard Definitions: 


 
Cal Fire - Forest Practice Rules  


 Canopy closure DBH 


N >60% total (40% dominant and co-dominant) >11” 


R >40% with high degree of variability >11” 


F >40% but if more than 80% must be “fly 
space” 


>11” conifer 


>6” hardwoods 


As can be seen, there are substantial differences between the FWS interior Take Avoidance 
Guidelines definitions and the FPR definitions. These differences include basal area, canopy 
closure, trees greater than 26 inches DBH, and average tree diameter required to meet the 
standard of the definitions. 
 
It appears that SPI is utilizing the habitat definitions of “Attachment A” of the U.S. Fish and 
Wildlife Service guidelines to type NSO habitat associated with this THP.  During First Review, 
the Department questioned the application of “Attachment A” and those habitat definitions rather 
than interior guidelines found in “Attachment B.” According to the PHI Report prepared by the 
Department, the Cal Fire inspector did not believe that the RPF had provided adequate 
explanation or justification for this approach. 
 


Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 
14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations: 
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“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center outside 
of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is due to the 
USFWS observation that following these guidelines “is the most effective manner of avoiding 
take.” (Cal Fire 2009) 


Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly 
recommend the use the FWS standards out of one side of their mouth and out of the other 
suggest that RPFs (via the “Spotted Owl Experts” who are often in employ of the company) 
rationalize why their alternative to the FWS standard “will still ensure take avoidance”. The 
problem is that Cal Fire lacks the necessary expertise in spotted owl biology to know the 
difference between an alternative that would cause "take" from one that wouldn't. 


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, 
especially if  that habitat is unsuitable or very low quality habitat because it is being defined 
using the FPRs. Take can also occur when operations are limited to the fringe of the outer circle 
of the activity centers, especially when the rest of the habitat in the territory has been fragmented 
and degraded by extensive timber harvest. There is no mention of site-specific measures that 
would serve to avoid "take" in the absence of compliance with the FWS take avoidance 
guidelines.  
 


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10] 


14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if 
any of the following conditions exist: 


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 


(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 


(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered. 


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to 
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which relies entirely on the inadequate 
retention standards in the FPRs to assume that "take" will not occur. Logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI 







16 
 


have failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat 
elements will not impair essential life history behaviors of NSO.  


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat 
retention standards and protection measures for NSO in the Forest Practice Rules. These 
statements do not demonstrate that feeding will not be impacted since there is no discussion of 
current prey base. They fail to demonstrate how removal of suitable habitat within a known NSO 
home range will avoid disrupting mating or breeding behaviors. They fail to demonstrate how 
logging of suitable habitat within a known home-range will avoid disrupting sheltering 
behaviors, including a failure to demonstrate that microclimates will not be adversely affected. 
No data on microclimate is provided. These statements fail to demonstrate that shelter to allow 
escapement from predators and severe weather will not be adversely altered. No discussion of 
edge effects or weather impacts is provided. These statements fail to demonstrate how 
connectivity of habitats to facilitate dispersal will be impacted by logging within the home range 
of a habitat deficient activity center. Dispersal is not discussed. 


There is simply insufficient and inadequate information in the THP record as posted on the Cal 
Fire FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that 
"take" of NSO will be avoided. Please provide a detailed analysis from a qualified person 
demonstrating how proposed operations will avoid “take.” Please address how removal of 
suitable habitat within a known NSO activity center will avoid "harm" as described in 14 CCR 
939.10. Please include a detailed analysis demonstrating that microclimates will not be adversely 
affected, and that essential behaviors including feeding, sheltering, breeding, escapement, and 
dispersal will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not 
impossible for Cal Fire, SPI, EPIC, or the public to evaluate the potential for "take" of NSO. 
 


8. Significant Cumulative Impacts to NSO  


Forsman et al. (2011) Population Demographics of the Northern Spotted Owl [Attachment G] 
has demonstrated a range-wide decline in NSO populations over 11 study areas. Populations on 
four study areas declined 40-60% during the study, while populations declined by 20-30 percent 
on three other study areas. Furthermore, Forsman et al. (2011) found that adult survival was 
declining on ten of 11 study areas. These study areas include the Oregon/California cascades, 
and both Green Diamond and Hoopa land. Forsman et al. (2011) goes on to state: 


“We concluded that fecundity, apparent survival and/or populations were declining on 
most study areas, and that increasing numbers of Barred Owls and loss of habitat were 
partially responsible for these declines.” (Forsman et al 2011, abstract) 


It must be noted that the grim numbers in Forsman et al. (2011) do not accurately reflect 
conditions on private industrial timberlands due to the fact that vast tracts of private industrial 
forestlands in Washington, Oregon, and California were not included in study areas. Considering 
the ineffective protections offered to owls on private industrial forestland in California, as well 
as in other states, these numbers are likely even more dire. 
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Cal Fire and SPI have failed to adequately address the decline o NSO throughout its range and 
have failed to demonstrate that logging which could result in “take” as a result of THPs approved 
by the Department will not result in a bio regional or range-wide cumulative effect. NSO in 
Northwest California are in real trouble, even in the coastal redwood region where the 
Department has insisted that NSO are not in decline. Forsman et al. (2011) clearly debunks this 
theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for 
owl centers associated with these THPs, resulting in cumulative impacts, and ultimately the 
potential for “take.” This loss and the countless others sanctioned by Cal Fire THP approvals 
clearly demonstrate that the FPRs as constructed utterly fail to protect owls and owl habitat, and 
that the cumulative effects to individuals and to the species have been swept under the rug. 
Please explain why Department has not required a detailed analysis of cumulative impacts to the 
species bio regionally, or as a whole.  
 


IV. Comments Specific to the “Hiker’s Parade” THP 


1. Application of inappropriate habitat definitions and retention standards 


While submitting the “Hiker’s Parade” THP pursuant to option “g,” SPI has chosen to cherry-
pick and mix and match provisions to mimic definitions and protective measures found in the 
U.S. Fish and Wildlife Service’s “Attachment A” (coastal “take” avoidance guidelines).  During 
First Review, Cal Fire questioned this approach and requested that the RPF provided 
“substantive” evidence to demonstrate that this approach was appropriate for forest conditions 
found within the project area.   


In the Department’s PHI report, the Cal Fire inspector noted that he did not believe that the RPF 
had provided adequate responses to First Review questions, and recommended that the plan be 
reviewed by either Cal Fire’s biologist, or referred to the U.S. Fish and Wildlife Service for 
Technical Assistance.  To date, there is no indication in the record that either the Cal Fire 
biologist or the U.S. Fish and Wildlife Service has been consulted regarding the appropriateness 
of proposed provisions in the “Hiker’s Parade” THP.   


The so-called “evidence” provided by the RPF does not contain any actual facts or data, and in 
fact, contains even very little qualitative discussion that would demonstrate why application of 
measures proposed are appropriate for existing forest conditions and the needs of resident NSO.  
Indeed, extant forest conditions and the location of the project would suggest that application of 
“Attachment B” (U.S. Fish and Wildlife Service Guidelines for interior) is more appropriate and 
more protective of NSO than what is currently proposed. 


Please explain how the Department can make a determination that measures proposed in the 
“Hiker’s Parade” THP will avoid “take” of NSO given the lack of substantial evidence (i.e. facts, 
expert opinion predicated upon facts) provided by SPI and the RPF.  Furthermore, please provide 
substantial evidence to demonstrate why application of a proposal that mimics the coastal 
guidelines is appropriate given the location of the project as proposed.  Finally, please explain 







18 
 


why this THP was not referred to either Cal Fire biologist Mr. Bob Motroni or the U.S. Fish and 
Wildlife Service to determine whether or not measures are appropriate and whether or not “take” 
will be avoided. 


2. Analysis of potential for “take” of NSO associated with the “Hiker’s Parade” THP 


As noted elsewhere in these comments, there are currently five known valid NSO activity centers 
within 1.3 miles of the THP boundary.  These territories are HUM0183 “Redwood Creek,” 
HUM0448 “High Prairie Creek,” HUM0450 “Redwood Creek,” HUM0667 “Cool Springs 
Creek,” and HUM0739 “High Prairie Creek.”  The following presents a discussion of the 
potential for “take” at these activity centers. 


 A). Activity Center HUM0183 “Redwood Creek” 


According to Section V, page 114 of the plan which contains the “territories found” record from 
the DFG NSO CNDDB, NSO activity center HUM0183 is located at T5N-R3E Section 1 HBM, 
and is located on SPI lands.  According to Section V, page 109 of the plan, this territory was 
established in 1989 with first known nesting attempt documented in 1990.  The plan indicates 
that there has been no data submitted and or that surveys have not been conducted at this location 
since 1998.  The plan also indicates that no NSO were detected at this territory in 2011survey 
efforts. Survey data does not appear to have been provided in the record for this plan, so it is 
difficult to assess whether or not such surveys were conducted to protocol.   


The pre-harvest habitat analysis tables for activity center HUM0183 in Section V on page 134 of 
the plan indicate that there are currently only 236 acres of nesting/roosting habitat available.  
Therefore, if the U.S. Fish and Wildlife Service guidelines for the interior were to be employed 
as is appropriate in this case, this activity center would be considered deficient in suitable 
nesting/roosting habitat.  This is particularly the case if the interior core area radius of 0.5 miles 
were to be employed instead of the 0.7 mile radius.   


SPI is proposing the removal of 12 acres of suitable nesting/roosting habitat as well as 11 acres 
of foraging habitat from within 0.7 miles of activity center HUM0183.  This habitat removal will 
be taken from unit 6104 of the plan, that appears to be an untentered old growth stand, and that is 
directly adjacent to Redwood Creek.  Clearcutting adjacent to the Class I WLPZ for Redwood 
Creek as proposed in this THP will render habitat in this unit non-habitat, and fragment access to 
the Class I WLPZ habitat and the core area of use.   


All together, SPI is proposing to remove a total of 112 acres of nesting/roosting habitat from 
within 1.3 miles of the activity center location.  Given that recent surveys have failed to detect 
NSO at the historic location, it is entirely possible that NSO may have moved into another nest 
site elsewhere in the home range.  SPI has established its so-called core area in presumptuous 
location given the obvious lack of historic survey data and the lack of detections in 2011.   


The potential for “take” exists at activity center HUM0183 “Redwood Creek” due to the 
proximity of harvest to a habitat deficient core area, as well as the configuration of the remaining 
habitat post-harvest.  Unit 6104 contains a Class II watercourse that is directly downstream of 
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presumed core area of use that leads directly to the lowland slope area of the Class I at Redwood 
Creek.  According to the habitat analysis map, this portion of unit 6104 represents suitable 
foraging habitat, and clearly provides access for potential owls to reach habitat adjacent to 
Redwood Creek.  Clearcut logging adjacent to the Class I and the Class II will result in not only 
loss of habitat in the clearcut areas, but also will reduced the WLPZs to functional non-habitat as 
well due to the retention of only small buffer strips on either side of  the streams, thus 
eliminating critical corridors for NSO. 


Given the relationship of this unit to the presumed core area of use for NSO potentially 
occupying activity center HUM0183 “Redwood Creek” please explain how clearcut logging of 
unentered old growth adjacent to Class I and II WLPZs, will avoid “take” of NSO given the 
potential nesting, roosting, foraging, and dispersal opportunities that exist pre-harvest.  
Furthermore, please explain how clearcutting within close proximity to a core area of use that is 
already exhibiting deficiency in high-quality habitats such as nesting/roosting will avoid 
resulting in impairment of essential NSO behaviors.  Finally, please explain how clearcutting of 
suitable nesting, roosting, and foraging habitat will avoid significant fragmentation of habitat 
within the home range of activity center HUM0183 “Redwood Creek.” 


 B). HUM448 “High Prairie Creek” 


According to CNDDB records, activity center HUM0448 “High Prairie Creek” is located at 
T5N-R3 E Section 13 and is located on Green Diamond/Simpson lands. According to Section V, 
page 109 of the plan NSO were first detected at activity center HUM0448 “High Prairie Creek” 
in 1992 with no documented nesting efforts.  However a juvenile bird was observed in 1994.  
Pairs of NSO have been detected four times since 1992.  Section V, page 109also indicates that 
SPI has been surveying for NSO since 2008 in the vicinity of this activity center pursuant to the 
“Mason” THP with no NSO responses.   


The RPF speculates that this activity center may be unoccupied though no actual proof, not even 
survey data, has been provided in the record for the “Hiker’s Parade” THP.  Furthermore, it does 
not appear that a valid Technical Assistance letter related to the “Mason” THP has been provided 
in the record either.  In the Cascade/Northern Region it is the practice of the Department to 
require inclusion of survey data (if available) and past Technical Assistance letters relevant on 
SPI timber harvest plans in order to facilitate review by the Department itself as well as the 
public.  Please explain why the Coast Region is not requiring that this information be submitted 
into the plan during the public review period. 


While not proposing harvest within 0.5 miles (or 0.7 miles) of this activity center, SPI harvest 
units within the range of this NSO territory all appear to be targeting suitable nesting/roosting 
habitat.  In all, SPI is proposing to remove 122 acres of suitable nesting/roosting habitat from 
within 1.3 miles of the presumed activity center location.  


The potential for “take” exists at activity center HUM0448 “High Prairie Creek” exists partially 
because of a lack of current knowledge of recent NSO usage of this home range, and partially 
due to the proposed harvest of significant nesting/roosting habitat acreage.  It is difficult to 
discern directly from the habitat analysis maps provided in Section V, on page 135 what the 
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relationship between the known NSO historic nest locations and watercourses within the 
proposed clearcut units as it does not appear that the RPF has mapped watercourses in any of the 
units within the 1.3 mile radius in Section 12.  All of these units are designated as 
nesting/roosting habitat pre-harvest.  The proposed clearcut harvest of suitable nesting/roosting 
habitat within this home range will clearly fragment and remove forested landscapes from the 
center of what appears to be a fairly large, continuous block of habitat.  This area could currently 
be occupied by NSO, or could easily be recoccupied by NSO in the near future if left intact.   


Given the mandates of the 2011 NSO recovery plan to retain as much high quality NSO habitat, 
particularly contigious habitat as possible to mitigate for habitat loss and the invasion of barred 
owls, please explain how allowing the removal of suitable nesting/roosting habitat that will result 
in the fragmentation of a previously contigious block will not only avoid “take” but also satisfy 
the burden of the private landowners and the State to contribute to the survival and recovery of 
this species.  Furthermore, given that lack of current information regarding the occupancy status 
of this activity center, please explain how the harvest of nesting/roosting habitat from within a 
previously contigious block of habitat will avoid impairment of NSO life history behaviors 
within the whole of this home range.  Finally, please explain how fragmentation of suitable 
nesting/roosting habitat will provide for enhancement of the forest and this species.   


 C). HUM0450 “Redwood Creek” 


According to the CNDDB records, activity center HUM0450 “Redwood Creek” is located 
atT5N-R4E Section 18 and is located on Green Diamond/Simpson lands.  According to Section 
V, page 109 of the plan, the first detections of NSO in this territory occurred in 1992 with 
nesting attempts confirmed in 1996.  Singles as well as pairs have been detected at this activity 
center several times since 1992.  According to the plan, 2011 surveys did not elicit responses 
from NSO.  Once again, survey data associated with activity centers in this THP area have not 
been submitted to the record, so it is difficult to discern if surveys were conducted to protocol. 


The habitat analysis tables found in the legends of the maps indicates that no harvest is proposed 
within 0.7 miles of activity center HUM0450.  Habitat to be harvest within 1.3 miles of the 
presumed nest site is typed as nesting/roosting.  According to the pre and post-harvest habitat 
analysis tables, SPI is proposing to remove 148 acres of suitable nesting/roosting habitat from 
within 1.3 miles of this activity center.  Given that it appears that the habitat analysis maps 
provided for this activity center may not be the correct maps, it is extremely difficult to assess 
the potential for “take” of NSO through direct or cumulative impacts.   


Please verify that habitat typing provided is consistent with field observation and aerial imagery. 
Please also provide substantial evidence that “take” is being avoided. Finally, please explain how 
“take” will be avoided given that the plan as currently proposed appears to be targeting suitable 
nesting/roosting habitat within a fairly contigious block. 


 D). HUM0667 “Cool Springs Creek” 


According to the CNDDB records, activity center HUM0667 “Cool Springs Creek” is located at 
T5N-R3E Section 12 and is located on Green Diamond/Simpson lands.  According to Section V, 
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page 109 of the plan, NSO were first detected at this territory in 1989 with no documented 
nesting attempt.  There have been single detections as well as pair detections at this site since 
1989.  According to page 109, SPI appears to have detected NSO in 1998, but the RPF indicates 
that either no surveys have been done since then or no data has been submitted to the CNDDB.  
In either event, it appears again that no survey data for 2011 have been provided to support the 
current location of this activity center or to help discern occupancy. 


SPI appears to be proposing harvest within 0.5 miles of activity center HUM0667 “Cool Springs 
Creek.”  There appears to be inconsistency with the information provided in the habitat analysis 
tables for this NSO site.  For example, the plan on page 137 indicates that there are 459 acres of 
nesting/roosting within 0.7 miles of this activity center pre-harvest.  However, page 142 of the 
plan indicates that there will be 470 acres of nesting/roosting available post-harvest.  Clearly, 
there will not be more nesting/roosting habitat available post-harvest than pre-harvest given the 
silviculture proposed.  Furthermore, there is a net decrease in nesting/roosting habitat within 1.3 
miles demonstrated in tables of these same maps.   


Once again, harvest units proposed in Sections 11 and 12 all appear to be targeting 
nesting/roosting habitat, this time within close proximity to the nest site.  Given that the RPF has 
typed more nesting/rooting habitat post-harvest than pre-harvest, it is impossible to evaluate the 
exact nature and potential for adverse impacts and or “take” to occur.   


Please explain how the Department or the public can possibly make a reasonable assumption 
based on facts that would lead to the conclusion that “take” is being avoided given the 
inconsistency with the pre and post-harvest habitat analysis provided for this activity center.  
Furthermore, please provide a habitat analysis within the 0.5 mile radius of the activity center in 
order to evaluate the plan when compared against the interior U.S. Fish and Wildlife Service 
guidelines.  Finally, please explain how “take” will be avoided given that lack of NSO response 
and the presumptuous nature of the designated core area of use, while explaining why 
nesting/roosting habitat proposed for harvest should not also be considered part of the core area. 


 E). HUM0379 “High Prairie Creek” 


According to the CNDDB records, activity center HUM0379 “High Prairie Creek” is located at 
T5N-R4E Section 18 and is located on Green Diamond/Simpson lands.  According to Section V, 
page 109 of the plan, a pair was detected in 1994 and detections have been elicited on and off 
since.  The last CNDDB record of detections at this location is from 2001, but 2010 surveys by 
the adjacent landowner have produced detections. Surprisingly, the RPF has chosen to use the 
2001 known nesting location to configure the location of the activity center as opposed to the 
2010 detection site.  The RPF provides no discussion or justification of this.    


According to the habitat analysis tables provided for this activity center on pages 138 and 143 of 
the plan, SPI is proposing to remove 31 acres of nesting/roosting habitat from within 0.7 miles of 
the activity center.  It is possible that some of this harvest will occur within 0.5 miles, though no 
analysis of that radius is provided.  All together, SPI is proposing to remove 152 acres of 
nesting/roosting habitat from within 1.3 miles of the activity center.   
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The potential for “take” exits at activity center HUM0739 “High Prairie Creek” due to the 
removal of suitable nesting/roosting habitat that could impair essential life history behaviors.  
For example, juvenile dispersal could be adversely affected by harvesting of nesting/roosting 
habitat neighboring the core area of use.  Neither SPI nor the Department has addressed the issue 
of dispersal in the context of this THP.  


Please explain how “take” of juvenile or “floater” owls will be avoided when harvest of suitable 
nesting/roosting habitat is proposed within 0.7 miles and potentially 0.5 miles.  Furthermore, 
please explain how “take” of adults settling in new nests heretofore undiscovered will be 
avoided.  Finally, please explain why the RPF has not designated the activity center at the 2010 
detection site as opposed to the 2001 site. 


3. Conclusion 


As currently proposed, the “Hiker’s Parade” THP fails to provide substantial evidence that the 
methods of “take” avoidance proposed are appropriate for conditions or adequate to avoid 
violation of the federal ESA.  Furthermore, a notable lack of facts and expert opinion based upon 
facts betrays an absence of substantial evidence in light of the whole of the record to demonstrate 
that “take” is being avoided.   


The “Hiker’s Parade” THP as written will likely result in “take” of Northern Spotted Owls. EPIC 
has provided SPI with a 60-day notice of intent to sue pursuant to Section 9 of the Federal 
Endangered Species Act over alleged “take” of NSO.  Lacking substantial changes to the THP to 
eliminate harvest of suitable NSO habitat within known NSO home ranges that will lead to 
“take” of this species, EPIC intends to include this THP in our complaint.  [Please refer to 60-
day Notice of Intent to Sue letter, Attachment H]  


Finally it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be 
denied unless substantial changes are made, substantial issues are addressed, and substantial 
information is provided. Once these deficiencies are corrected and the information is provided in 
this THP, then it must be recirculated for review and comment by the public. These revised and 
recirculated THPs must include any determination as to "take" of the NSO. 


 
Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 



mailto:rob@wildcalifornia.org
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Spotted Owls, Habitat, and the Demons of Competition Present 
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Range of the Northern Spotted Owl. 
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Probabilities: Updating the USFWS Northern Spotted Owl Survey Protocol 
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11/23/11


Mr. Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding, CA 96002


Re: EPIC Comments regarding Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-09-
042SHA, “Derby.” 


Mr. Bacca,


The Environmental Protection Information Center (EPIC) submits the following comments regarding 
Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-09-042SHA, “Derby.”  Please include 
these comments and associated attachments in the record for the above-referenced THP.


I. Introduction


1. Summary
As currently written, THP 2-09-042SHA “Derby” fails to provide substantial evidence that the methods 
chosen to avoid "take" of Northern Spotted Owl (NSO) will in fact accomplish this goal. Application of 
14 CCR 939.9(g) in this instance is insufficient to protect NSO from unauthorized “take.” 
Furthermore, this plan as proposed fails to fully comply with the letter and intent of 14 CCR 939.10.


Failure to comply with key provisions of the US Fish and Wildlife Service guidelines and logging 
within nesting, roosting and foraging habitat within 0.5 miles of activity center SHA0026 “South Fork 
Claiborne Creek” reveals a high likelihood that unauthorized "take" of NSO will occur.  Finally, failure 
to address or assess cumulative impacts to NSO leaves this plan inadequate to prevent significant direct 
and cumulative impacts to NSO.  


2. Project Details
The “Derby” THP covers 257 total acres of forestland within the Lower Chatterdown Creek, Upper 
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Chatterdown Creek, Claiborne Creek and Oak Creek State Planning Watersheds in Shasta County, 
California.  Silviculture includes 249 acres of clearcutting and eight acres of road-right-of-way 
construction.  Road construction is proposed on slopes exceeding 65 percent, and on slopes greater than 
50 percent with a “high” Erosion Hazard Rating (EHR).  The Erosion Hazard Rating is calculated as 
“high” for the entire THP area.  Forests to be harvested are characterized in Section III of the plan as 
being variable in stand structure, and aging between 70 to 100 years old, with 100 years being the 
average.  According to Section III, page 22 of the plan, the THP area has been previously harvested 
using the commercial thinning, shelterwood removal, and sanitation salvage silvicultural methods.  The 
THP does not appear to contain any actual stand-level information, including a noted lack of disclosure 
of average basal are per acre, average board feet per acre, average canopy closure or inventory data. 
This fact renders it quite difficult to assess the pre-harvest conditions of the stands in question. 
Furthermore, it is unclear how this lack of information can be deemed to demonstrate compliance with 
SPI's “Option A.”


II. Background on Northern Spotted Owl


1. Northern Spotted Owl Listing History
The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act on 
June 26, 1990.  According to the 2011 Revised NSO Recovery Plan, NSO listing came as a result of the 
loss and adverse modification of habitat as a result of timber harvest, and exacerbated by factors such 
as catastrophic wildfire, volcanic eruptions, and windstorms.  The 2011 Revised Recovery Plan also 
cites the lack of adequate regulatory mechanisms to protect and conserve NSO as a primary reason for 
the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition.  Declining habitat was recognized as 
a severe to moderate threat throughout the species range.


2. Northern Spotted Owl Life History and Habitat Requirements
Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, generally 
increasing from south to north (USFWS 1990b). Estimates of median size of their annual home range 
vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 14,211 acres on the Olympic 
Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted owl home ranges are larger where 
flying squirrels are the predominant prey and smaller where wood rats are the predominant prey. Home 
ranges of adjacent pairs overlap (Forsman et al. 1984; Solis and Gutiérrez 1990), suggesting that
the defended area is smaller than the area used for foraging. The Service uses a circle of 0.7-mile radius 
(984 acres) from the activity center to delineate the most heavily used area during the nesting season. 
The portion of the home range used during the breeding season is smaller than that used in the 
remainder of the year (Forsman et al. 1984; Sisco 1990).


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls (Forsman et  
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al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, but rarely breed until
they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et al. 2002). Breeding females 
lay one to four eggs per clutch, with the average clutch size being two eggs; however, most spotted owl 
pairs do not nest every year, nor are nesting pairs successful every year (USFWS 1990b; Forsman et al.  
1984; Anthony et al.2006). The small clutch size, temporal variability in nesting success, and delayed 
onset of breeding all contribute to the relatively low fecundity of this species (Gutiérrez 1996).


Natal dispersal of spotted owls typically begins in September and October with a few
individuals dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal 
dispersal occurs in stages, with juveniles settling in temporary locations between periods of
more pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies (USFWS 
1990b; Miller 1989). Known or suspected causes of mortality during dispersal include starvation, 
predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic infection may 
contribute to these causes of mortality, but the relationship between parasite loads and survival is 
poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002).


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day (Forsman 
et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies geographically and by 
forest type. Generally, flying squirrels are the most prominent prey for spotted owls in Douglas-fir and 
western hemlock forests (Forsman et al. 1984) in Washington and Oregon, while dusky-footed wood 
rats are a major part of the diet in the Oregon Klamath, California Klamath, and California Coastal 
Provinces (Forsman et al. 1984, 2001, 2004; Ward et al. 1998; Hamer et al. 2001). Depending on 
location, other important prey include deer mice, tree voles, red-backed voles, gophers,
snowshoe hare, bushy-tailed wood rats, birds, and insects, although these species comprise a small 
portion of the spotted owl diet (Forsman et al. 1984, 2004; Ward et al. 1998; Hamer et al. 2001).


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because such 
forests contain the structures and characteristics required for nesting, roosting, and foraging. Features 
that support nesting and roosting typically include a moderate to high canopy closure (60 to 90 
percent); a multi-layered, multi-species canopy with large overstory trees (with diameter at breast 
height [dbh] of greater than 30 inches); a high incidence of large trees with various deformities (large 
cavities, broken tops, mistletoe infections, and other evidence of decadence); large snags; large
accumulations of fallen trees and other woody debris on the ground; and sufficient open space below 
the canopy for spotted owls to fly (Thomas et al. 1990). Forested stands with high canopy closure also 
provide thermal cover (Weathers et al. 2001) and protection from predators. Foraging habitat generally 
has attributes similar to those of nesting and roosting habitat, but such habitat may not always support 
successfully nesting pairs (USFWS 1992b). Dispersal habitat, at a minimum, consists of stands with 
adequate tree size and canopy closure to provide protection from avian predators and at least minimal 
foraging opportunities (USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse 
through highly fragmented forest landscapes, yet the stand-level and landscape-level attributes of 
forests needed to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004).
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3. Threats to Northern Spotted Owls
The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to the 
decline of the Northern Spotted Owl.  Listing Factor A identifies several threats to Northern Spotted 
Owl:


 “The key threats identified that relate to this listing factor are: (1) loss of habitat and changes 
in distribution of habitat as a result of past activities and disturbances, due especially to timber 
harvest and permanent conversion of habitat; and (2) ongoing habitat loss from natural 
disturbance (especially fire), timber harvest, and permanent conversion of habitat.”


Other threats contributing to the declined of NSO include changes in climate in forest ecosystems 
including changes in temperature, increasing instances of wildfire, and outbreaks of insects and 
diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the impairment of 
essential life history behaviors such as feeding, breeding, sheltering, and dispersing.  Timber harvest 
can result in either direct loss or significant degradation of NSO habitat.  Timber harvest can also result 
in an accumulation of habitat loss over time as a result of multiple projects within and adjacent to the 
same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion of 
Barred Owls into NSO habitat and territories.  Barred Owls are known competitors for resources and 
habitat and are also known to harass Northern Spotted Owls.  Dugger et al. 2009 indicates that the 
presence of Barred Owls suppresses responses of Northern Spotted Owls to survey efforts.  The 2011 
Revised Recovery Plan calls for the retention of high quality habitat both within and outside occupied 
NSO home ranges as a means of mitigating the impacts of Barred Owls.


Dugger et al. 2011[Attachment A] entitled “Transient Dynamics of of Invasive Competition: Barred 
Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the amount of older 
forest near core areas of use for Northern Spotted Owls most strongly influenced extinction rates for 
Northern Spotted Owl pairs.  Dugger et al. 2011 notes that:


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with decreased 
amounts of old forest at the core...and this effect was 2-3 times greater where barred owls were 
detected.”(Dugger et al. 2011)


The abstract for Dugger et al. 2011 concludes:


“We observed increased extinction rates in response to decreased amounts of old forest at a 
territory core and higher colonization rates when forest habitat was less fragmented.  Annual 
site occupancy for pairs reflected the strong effects of barred owls on occupancy dynamics with 


Environmental Protection Information Center   
145 G Street, Suite A, Arcata, CA 95521 www.wildcalifornia.org     


Phone: (707) 822-7711  Fax: (707) 822-7712   
4     







much lower occupancy rates predicted where barred owls were detected.  The strong barred 
owl and habitat effects on occupancy dynamics of spotted owls provided evidence of 
interference competition between the species.  These effects increase the importance of 
conserving large amounts of contiguous, old forest habitat to maintain northern spotted owls in 
the landscape.” (Dugger et al. 2011)


Dugger et al. 2011 shows that fragmentation of habitat and distance to neighboring suitable habitat can 
significantly effect the extinction probabilities of Northern Spotted Owl territories.  Thus there is a 
correlation between competitive advantage for Barred Owls where habitat for Northern Spotted Owls is 
fragmented.  This flies in the face of the Department's standard argument that logging of Spotted Owl 
habitat does not give Barred Owls a competitive advantage.  Clearly fragmentation of Spotted Owl 
habitat through logging compromises the ability of Spotted Owls to compete with Barred Owls. 
Maintaining Spotted Owl habitat, therefore, even unoccupied habitat, must be a foremost priority to 
prevent extinction of Spotted Owl territories as recommended by Dugger et al, 2011 and the 2011 
Revised Recovery Plan.


4. Definition of “take” in context of Northern Spotted Owl
Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of the 
United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 1538(a)(1)
(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation pertaining to a threatened 
or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) of the Act, USFWS may 
promulgate regulations extending this prohibition to threatened species when “necessary and advisable 
to provide for the conservation of the species.” 16 U.S.C. § 1533(d). The take prohibition has been 
extended by regulation to include the threatened Northern Spotted Owl. 50 C.F.R. § 17.31.


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible manner 
to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any fish or wildlife.” 
S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean “harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.” 16 
U.S.C. § 1532(19).


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act’s definition of “take.” The 
USFWS regulations define “harm” to mean:


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat modification or 
degradation where it actually kills or injures wildlife by significantly impairing essential behavioral 
patterns, including breeding, feeding, or sheltering. 


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly disrupt 
normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS definition of 
“harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home Chapter of  
Communities for a Greater Oregon, 527 U.S. 687 (1995). 
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The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled Murrelet  
v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take occurs and “a 
habitat modification which significantly impairs the breeding and sheltering of a protected species 
amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 880 F. Supp. 1343, 1367 
(N.D. Cal. 1995) (timber harvesting during breeding season could “harass” marbled murrelets by 
“annoying them to such an extent that it will significantly disrupt their normal behavior patterns”).


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


III. Northern Spotted Owl Take Avoidance


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)]
SPI chose 14 CCR 939(g)(option "g") as a tool to evaluate impacts on NSO.  EPIC has been
denied the opportunity to analyze the potential for "take" or potential and significant impacts because
critical information has not been provided to the public prior to approval of the THP.  14 CCR 898.2(c) 
Special Conditions Requiring Disapproval of Plans states:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist:


(c)There is evidence that the information contained in the plan is incorrect, incomplete or
misleading in a material way, or is insufficient to evaluate significant environmental effects.
The sufficiency of the information provided in a THP to evaluate significant environmental
effects shall be judged in light of what is reasonable and necessary.” (Emphasis added)


Given that determinations of the likelihood of "take" are made at the time of plan approval, the public 
has no basis upon which to comment on the determination once it is made.


Section II, Item #32(a), page 12 of the plan indicates that SPI is seeking a so-called “Take Avoidance 
Determination” from Cal Fire, and that such a determination will be amended into the plan.


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules (FPRs). What 
is a  “Take Avoidance Determination” and what criteria does Cal Fire use to make such a 
determination? Please provide EPIC with the criteria used in this determination, so that EPIC can 
review them.


Secondly, any determination as to “take” must be fully explained and supported in the THP, so that the
public may review and comment upon it. This is not something that can occur after approval. 14 CCR
898.2(f) prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that
determination must have been made no later than the time of THP approval, and it must be based on


Environmental Protection Information Center   
145 G Street, Suite A, Arcata, CA 95521 www.wildcalifornia.org     


Phone: (707) 822-7711  Fax: (707) 822-7712   
6     







analysis and evidence available for public review and comment. This is consistent with CEQA and the
Forest Practice Rules and the Forest Practice Act.


Any attempt to make a take determination after approval would constitute an illegal post-hoc
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest Practice
Act, information concerning the evaluation of potential take of NSO should be included in the plan
prior to approval to allow the public to fully evaluate the materials and comment on potential impacts.


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. EPIC and
the general public have the right to review potential significant impacts in light of the whole of the
record. Such informed review is impossible if analysis and determination of NSO impacts or issuance
of “TAD” are executed after public comment. The “TAD” determination must be subject to
transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment as stated in the THP, such an amendment must be treated as a substantial deviation, for the
reasons stated above: (To date, Cal Fire has been treating these amendments as minor unless
new owls are found or operations change) such evidence and determination must be subject to public
review and comment, including such information as an amendment deprives EPIC and the public of the
opportunity to review NSO survey data, and to review information available that the Department is
relying on to make such a determination.


Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire
does not have the expertise or legal authority to make a determination of take of a federally listed
species.


Please address each of the points raised immediately above. Please explain in detail how this so-called
“TAD” determination will occur, when and by whom. Will independent review and inspection be 
conducted? If so, please advise when that will occur and under what circumstances. Please provide a 
copy of any documents Cal Fire relies on to issue a so-called “TAD” determination, such as lists of 
criteria for what constitutes “take” avoidance, scientific publications on the spotted owl, readable aerial 
photos of NSO sites, and internal Cal Fire guidance documents that have been written in response to 
Cal Fire's new responsibility to conduct option "g" Take Avoidance Determinations.


2. Cal Fire has no authority to determine the likelihood of take
Option "g"  is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and cannot 
ensure avoidance of approving plans which may affect the NSO, rely on provisions which have the 
potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of Forestry (the 
Board) cannot grant or confer.


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO.
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken
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in the absence of CEQA and FPR compliance. The Board's decision to implement 939.9(g) did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which
are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist: …(f) Implementation of the plan as proposed would result in the
taking of an individual Northern Spotted Owl prohibited by the Federal Endangered Species
Act.”


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated
in the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 14
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the
ESA. Cal Fire simply may not allow any plan that would result in take.


Cal Fire claims it “must determine whether plan will result in take of state and federally listed species
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1
(Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it prohibits Cal Fire from
approving a plan that would cause “take.” That is not the same as giving Cal Fire authority to 
determine "take" or no “take,” any more than Cal Fire is free to determine whether a plan may violate a 
water quality control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure
take avoidance, it must adopt guidelines that clearly preclude "harm" to NSOs and their habitat.
Cal Fire is well aware that Option "g" does not provide adequate standards to prevent NSO
“take.” In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern  
SpottedOwl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal Fire 
provides FWS communications which establish that compliance with subdivision (g) does not prevent 
take of NSO. Accordingly, in the absence of actual consultation with FWS to establish no t”ake,” Cal 
Fire cannot make a determination of no “take.”  It does not have the authority, the standards, or the best 
science upon which to make such a determination.


3. Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to
cause significant harm to Northern Spotted Owls and their habitat over the two decades since the owl’s
listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory and
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Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and
Scientific Basis)[Attachment D] dated 12/14/09 and provided on Cal Fire’s website, notes that,


“…our combined experience with hundreds of THPs indicates that the cumulative effects of
repeated entries within many NSO home ranges has reduced habitat quality to a degree 
causing reduced occupancy rates and frequent site abandonment. In a large proportion of 
technical assistance letters to CAL FIRE and industrial timberland owners during the past five 
years, we noted the lack of NSO responses at historic territories, and described habitat 
conditions considered inadequate to support continued occupancy and reproduction.” 
(emphasis added) (p 11)


The same document advises that,


 “…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do not 
support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.


Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.
Please note that these impacts almost entirely preceded the arrival of the Barred Owl in Northwest
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California. The presence of Barred Owl in North West California complicates Cal Fire’s efforts with 
respect to NSO "take" avoidance in several ways. Because the presence of Barred Owl itself threatens 
NSO, where Barred Owl is present, even relatively minor additional impacts from habitat modification 
may substantially impair NSO survival and reproduction – i.e., lead to “take” of NSO.


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" assessment will
suffice to preclude take where Barred Owl is or may be present. As well, Barred Owl presence 
substantially complicates questions of how to survey effectively for NSO because NSO respond less 
frequently to vocalizations when Barred Owl are present. (Final Report: Estimating Northern Spotted  
Owl Detection Probabilities: Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et 
al. 2009)[Attachment E]


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole
basis for NSO habitat protections during the period summarized in the above analysis of NSO
persistence on public and private lands in California. Given Fish and Wildlife Service’s assessment of 
the catastrophic inadequacy of those FPR habitat definitions and retention standards (reviewed below), 
it is very likely that the level and intensity of harms suffered by the NSO would have been far worse 
had California’s FPR standards actually been the sole basis for owl and habitat protections during the 
last two decades.


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows substantially 
higher levels of NSO habitat loss on private lands versus public lands since the advent of the Northwest 
Forest Plan.  Table B-2 taken from the recovery plan (below) indicates that private lands in California 
accounted for 5.8 percent of total Northern Spotted Owl habitat lost.  Range-wide, 14.9% of NSO 
habitat on private lands within the range of the owl have been lost between 1994/96-2006/2007.  
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These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on private
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of
Cal Fire's present policy, that "take" avoidance can be assured using general provisions for owl habitat
definitions and retention standards while allowing substantial continued logging in owl habitat.
Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to
continue, some level of “take” must be presumed to occur in the absence of a regulatory mechanism 
that ensures "take" avoidance.


4. Deficiencies of Option "g"
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Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted owls
and owl biology 19 years ago. The rules are now completely out of date and clearly inconsistent with
the current biological analysis for NSO.


Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service  
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's  
Northern Interior Region (FWS Regulatory and Scientific Basis). 


Under item B in this document, the FWS notes several reasons why the current FPRs are not adequate 
to evaluate or avoid “take.” These reasons include new information available since the rules were 
enacted (which have changed the amount required, the habitat definitions, and spatial arrangement 
criteria), the Service's experience with the TA process, and analysis indicating loss of territories under 
the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the 
current FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental
take of NSO were therefore based on comparison of proposed post-harvest habitat conditions
with the amount and of quality of habitat observed at occupied NSO sites described in various
studies. Under this standard, habitat modification potentially could result in substantial
reduction of reproduction, survival, and occupancy at NSO activity centers without the
appearance of take, because habitat conditions resemble other low-quality NSO territories.
NSO are known to occupy low-quality sites where their reproduction and survival are
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these low
quality sites suggests that reliance on habitat conditions corresponding to the presence or
of owls at historic territories represents a low bar for determining habitat thresholds and take.”
(FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those Take
Avoidance Guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended
for use in estimating the likelihood of take of an individual NSO under the ESA; they do not
represent habitat conditions required for habitat growth or recovery. The FWS guidelines focus
solely on individual NSO territories and do not incorporate large-scale issues such as
connectivity and dispersal of habitat, wintering habitat, or long-term habitat disturbance
patterns.” (FWS Regulatory and Scientific Basis )


As this Document explains, even the FWS standards have reduced habitat viability and quality to the
point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).
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5. Differences in Habitat Definitions
One significant difference between the FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the 
FPRs would at best qualify for low-quality foraging habitat under the FWS definitions. The FWS 
notes,


 “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the FPRs is 
unlikely to avoid take. This is because the WHR types considered to be NSO habitat (4M & 4D) 
are widely variable, and at the lowest end of size class/density are typically poor habitat or 
non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS expounds on the inadequacies of the FPR definitions:


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs
typically does not avoid or reduce the likelihood of take of NSO. This is because the habitat
definitions and retention standards in the FPRs represent minimum values that are below the
habitat parameters associated with reasonable levels of territory occupancy, survival, and
reproduction by NSO.”(ibid)(Emphasis added)


Finally, the Cal Fire Document quotes the Service, stating:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at best
represent the bare minimum conditions. Take may easily occur as repeated harvest entries
reduce stand structure from whatever the owls originally occupied to the uniformly low values
under the rules...in our review/assessment of NSO habitat relationships in the interior zone, we
were unable to find any support for significant NSO use of habitat conditions allowed under
the definitions in 895.1.”(Cal Fire 2009)(Emphasis added)


Below are two tables representing the differences in habitat definitions in the Forest Practice Rules 
versus the FWS Take Avoidance Guidelines for the interior.


FWS Interior Definitions:


FWS Interior


Basal Area TPA 26”+ Canopy closure QMD (DBH)


HQNR 210 > 8 >60% >15”
N/R 150-180 >8 >60% >15”


F Mix ranging 120- >5 Mix 40-100% >13”
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180
LQF Mix ranging 80-


120
>40% >11”


FPR Standard Definitions:


Cal Fire - Forest Practice Rules 
Canopy closure DBH


N >60% total (40% dominant and co-dominant) >11”
R >40% with high degree of variability >11”
F >40% but if more than 80% must be “fly space” >11” conifer


>6” hardwoods


As can be seen, there are substantial differences between the FWS interior Take Avoidance Guidelines 
definitions and the FPR definitions.  These differences include basal area, canopy closure, trees greater 
than 26 inches DBH, and average tree diameter required to meet the standard of the definitions.


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standard
used in this THP with the scientific record on spotted owls, which clearly indicates that such low
quality habitat and low acreages of habitat are known to be inadequate to support critical life history
traits of NSO, including occupancy, reproduction, dispersal, and survival. “Take” must be assumed 
under these circumstances unless clear evidence is provided to the contrary.  


6. Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 14 
CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations:


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is
due to the USFWS observation that following these guidelines “is the most effective manner of 
avoiding take.” (Cal Fire 2009)


Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly recommend the
use the FWS standards out of one side of their mouth and out of the other suggest that RPFs (via the
Spotted Owl Experts who are often in employ of the company) rationalize why their alternative to the
FWS standard “will still ensure take avoidance”. The problem is that Cal Fire lacks the necessary
expertise in spotted owl biology to know the difference between a alternative proposal that would cause
"take" from one that wouldn't.
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We remind Cal Fire that "take" can occur even with an abundance of habitat post-harvest, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. “Take”
can also occur when operations are limited to the fringe of the outer circle of the activity centers,
especially when the rest of the habitat in the territory has been fragmented and degraded by extensive
timber harvest. There is no mention of site-specific measures that would serve to avoid “take” in the
absence of compliance with the FWS "take" avoidance guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if any of 
the following conditions exist:


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which heavily relies on the inadequate 
retention standards in the FPRs to assume that "take" will not occur. Clearcut logging as proposed in 
this plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI have 
failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat elements will 
not impair essential life history behaviors of NSO.


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat retention 
standards and protection measures for NSO in the Forest Practice Rules.  These statements do not 
demonstrate that feeding will not be impacted since there is no discussion of current prey base, or how 
clearcutting within 0.5 miles of an activity center will alter that prey base.  They fail to demonstrate 
how clearcutting within 0.5 miles of an activity center will avoid disrupting mating or breeding 
behaviors.  They fail to demonstrate how clearcutting of suitable habitat within 0.5 miles of an activity 
center will avoid disrupting sheltering behaviors, including a failure to demonstrate that microclimates 
will not be adversely affected. No data on microclimate is provided. These statements fail to 
demonstrate that shelter to allow escapement from predators and severe weather will not be adversely 
altered.  No discussion of edge effects or weather impacts is provided. These statements fail to 
demonstrate how connectivity of habitats to facilitate dispersal will be impacted by logging within 0.5 
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miles of an activity center.  Dispersal is not discussed.


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that "take" of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
proposed operations will avoid “take.” Please address how clearcut logging within 0.5 miles of an 
activity center will avoid "harm" as described in 14 CCR 939.10. Please include a detailed analysis 
demonstrating that microclimates will not be adversely affected, and that essential behaviors including 
feeding, sheltering, breeding, escapement, and dispersal will not be significantly impacted. Lacking 
such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or the public to 
evaluate the potential for "take" of NSO.


8. Failure to comply with key provisions of the USFWS Take Avoidance Guidelines
The “Derby” THP fails to comply with key provisions of the USFWS Take Avoidance Guidelines for 
the interior forest region, thus increasing the likelihood that "take" of NSO may occur as a result of 
proposed logging operations.


Clearcutting will reduce suitable habitat. The recovery time for this habitat to regenerate and 
functionally support owls is currently unknown. The value of such potential future habitat is also 
unknown. There is simply no scientific justification that would allow SPI to clearcut within 0.5 miles of 
NSO activity center SHA0026. Considering this landscape, please explain how the Department can 
make a determination that the operational restrictions associated with the “Derby” THP will provide 
equal or greater protection for NSO and its habitat when compared to the USFWS Take Avoidance 
Guidelines for the interior.  The Service's guidelines have clearly delineated that logging within 0.5 
miles of an NSO activity center can lead to “take,” especially when an activity center has been 
subjected to previous and successive entries.  Given this landscape, and the fact that SHA0026 is 
already significantly and cumulatively impacted, please explain why logging within 0.5 miles is 
deemed an acceptable measure for avoiding “take.” 


Another key provision of the USFWS interior guidance not being employed by SPI is the 
recommendation that the core radius for the activity center be 0.5 miles. Due to interior forest 
conditions, the Service recommended this radius as opposed to the 0.7 mile radius used in the coastal 
guidance and in the Forest Practice Rules. Utilization of the 0.7 mile radius as the core area may mask 
habitat conditions within the smaller area that owls in the interior region are likely to utilize the most
for essential nesting and roosting behaviors. Use of the 0.7 mile radius allows SPI to claim more
habitat than is actually available in the core area of use. Please provide an analysis of habitat available
based on the 0.5 mile radius.  Furthermore, mixing the use of interior definitions but FPRs analysis 
radius is not consistent with the intent of the Service's guidelines, and is not justifiable by either science 
or regulation.


The RPF and SPI have failed to discuss, let alone demonstrate how these proposals will serve to meet 
the intent of the US Fish and Wildlife Service guidelines.  Furthermore, the RPF and SPI have failed to 
demonstrate how this THP as proposed will provide equal or greater protection for NSO than would the 
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use of the US Fish and Wildlife Service's guidelines.  The Service has made it clear that habitat-based 
analysis alone are inadequate, and represents a low bar for determining the potential for "take.” The 
analysis provided by the RPF in Section V of the plan is not based on substantial evidence, but rather 
reiteration of the habitat retention standards of the rules.  Please demonstrate based on substantial 
evidence how this THP as proposed will provide equal or greater protection for NSO as would the 
application of the US Fish and Wildlife Services guidelines.


9.  Significant Cumulative Impacts to NSO range-wide
Forsman et al. 2010  in Population Demographics of the Northern Spotted Owl [Attachment G] has 
demonstrated a range-wide decline in NSO populations over 11 study areas.  Populations on four study 
areas declined 40-60% during the study, while populations declined by 20-30 percent on three other 
study areas.  Furthermore, Forsman et al. 2010 found that adult survival was declining on ten of 11 
study areas. These study areas include the Oregon/California cascades, and both Green Diamond and 
Hupa land. Forsman et al. 2010 goes on to state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al. 2010)


It must be noted that the grim numbers in Forsman et al. 2010 do not accurately reflect conditions on 
private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas.  Considering the ineffective 
protections offered to owls on private industrial timberlands in California, as well as in other states, 
these numbers are likely even more dire.


Cal Fire and SPI have failed to address the decline of NSO across its range and have failed to 
demonstrate that logging which could result in take as a result of THPs approved by the Department 
will not result in a bio regional or range-wide cumulative effect.  NSO in Northwest California are in 
real trouble, even in the coastal redwood region where the Department has insisted that NSO are not in 
decline.  Forsman et al. 2010 clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for owl 
centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for 
“take.” This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate 
that the FPRs as constructed utterly fail to protect owls and owl habitat, and that cumulative impacts to 
individuals and to the species have been swept under the rug.  Please explain why Department has not 
required a detailed analysis of cumulative impacts to the species bio regionally, or as a whole. 


SPI and the Department have failed to address how habitat reductions in activity centers that already 
exhibit high levels of non-habitat will affect essential life history behaviors of NSO, and how the 
accumulated loss of habitat as a result of multiple projects over time can avoid significant cumulative 
effects to NSO associated with this THP.  
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IV. Comments specifically regarding the “Derby” THP


1. History of NSO activity center SHA0026 “South Fork Claiborne Creek”
Activity Center SHA0026 “South Fork  Claiborne Creek” was discussed under a Technical Assistance 
letter (TA 1-11-05-TA-78) from the Service regarding the “White Chatter” THP (2-01-196SHA).  In 
this TA letter the Service concluded that insufficient survey information had been provided for the 
Service to concur with SPI's determination of the location and status of activity center SHA0026 
“South Fork  Claiborne Creek.”  Thus it is unclear at this time if the current location attributed to this 
activity center by SPI can be considered valid.  


Section V, page 133-134 of the “Derby” THP contains another letter of Technical Assistance from the 
U.S. Fish and Wildlife Service relative to NSO activity center SHA0026 “South Fork Claiborne Creek” 
with respect to the “McKenzie” THP (2-05-170SHA).  The “McKenzie” THP covered a total of 785 
acres, some of which included removal of foraging habitat from within 0.5 miles of activity center 
SHA0026 “South Fork  Claiborne Creek.”  


According to the “McKenzie” TA letter, protocol surveys were last conducted during the 2006 and 
2007 NSO breeding seasons.  Survey results noted a single male in 2006 with no detections in 2007. 
Previously, a pair had been detected at this activity center in 1986 and 1998. The CNDDB NSO viewer 
contained in Section V of the THP indicates a single NSO observed by SPI in 1999. More recent 
surveys do not appear to have been conducted as none are contained in the THP.  For the “McKenzie” 
THP, the Service determined that all harvest units within 0.5 miles of this activity center should be 
deferred for NSO.


2. Potential "harm" to Activity Center SHA0026 “South Fork  Claiborne Creek”
If the “Derby” THP is approved as proposed, activity center SHA0026 “South Fork  Claiborne Creek” 
will have been subject to at least three successive logging entries over the last ten years.   The 
following table shows aggregate habitat loss within the home-range of activity center SHA0026 “South 
Fork  Claiborne Creek”:


THP #/Name Total THP Acres Total Habitat Lost
2-01-196SHA “White 
Chatter


488 acres 17 acres


2-05-107SHA 
“McKenzie”


785 acres 246 acres


2-09-042SHA “Derby” 257 69 acres


It should be noted that this habitat loss analysis does not account for a significant amount of 
nesting/roosting habitat that was downgraded to foraging habitat under the “White Chatter” THP. 
Given that habitat is typed according to FPR definitions for that THP, it is likely that habitat 
categorized as being downgraded to “foraging” is likely in truth non-habitat as well.  This fact calls into 
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question the integrity and accuracy of current habitat typing associated with the “Derby” THP.   


The “Derby” THP proposes to convert six acres of nesting habitat and eight acres of roosting habitat to 
non-habitat within 0.7 miles of activity center SHA0026 “South Fork  Claiborne Creek.”  In addition, 
SPI proposes to convert 14 acres of foraging habitat to non-habitat within this radius.  As noted 
elsewhere in these comments, SPI has not provided a habitat analysis within 0.5 miles of this activity 
center, so it is difficult to assess the available habitat pre and post-harvest within the core area of use 
for these NSO.  


The combined affect of these successive entries and aggregate habitat loss on NSO activity center 
SHA0026 “South Fork Claiborne Creek” could easily result in "harm,” particularly given that logging 
may be proposed within 0.5 miles of the activity center. The  USFWS “Red Flag” list for the interior 
(Feb. 2008) [Attachment H] indicates that timber harvesting within 0.5 miles of an activity center is 
likely to result in "take" as a result of previous reductions in available habitat. It should be noted that all 
THPs within this home-range referenced here will apply some version of clearcut silviculture, and that 
suitable habitat has previously been removed from within 0.7 miles of activity center SHA0026 “South 
Fork Claiborne Creek” as part of the “McKenzie” THP. 


Given that the Service has previously required deferment of logging units within 0.5 miles of this 
activity center, please explain how allowing logging of suitable nesting, roosting, and foraging habitat 
within this distance will avoid "harm" or “take.”  Furthermore, please explain how this habitat loss, 
when combined with previous habitat loss, as well as habitat degradation sanctioned under these 
previously approved THPs will avoid resulting in a cumulative affect, thus resulting in "harm" or "take" 
of NSO at activity center SHA0026 “South Fork Claiborne Creek.”  Finally, please explain how 
avoidance of "harm" or "take" of NSO can be presumed when the current location and status of these 
NSO is unknown due to a lack of recent protocol surveys.  


The RPF and the Department have failed to provide substantial evidence in light of the whole of  the 
record to demonstrate that clearcut logging within 0.5 miles of a cumulatively impacted activity center 
will avoid "harm" to NSO.  As noted elsewhere in these comments, the RPF is simply relying on 
habitat retention standards of the FPRs to presume that "take" will not occur.  This does not rise to the 
level of substantial evidence.  CEQA Guidelines at 14 CCR 15384 defines substantial evidence as:


(a) “Substantial evidence” as used in these guidelines means enough relevant information and
reasonable inferences from this information that a fair argument can be made to support a
conclusion, even though other conclusions might also be reached. Whether a fair argument can
be made that the project may have a significant effect on the environment is to be determined
by examining the whole record before the lead agency. Argument, speculation, unsubstantiated
opinion or narrative, evidence which is clearly erroneous or inaccurate, or evidence of social 
or economic impacts which do not contribute to or are not caused by physical impacts on the
environment does not constitute substantial evidence.


(b) Substantial evidence shall include facts, reasonable assumptions predicated upon facts, and
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expert opinion supported by facts.


It appears in light of the whole of the record that the RPF's justification for how "take" will be avoided 
is not supported by actual facts.  Furthermore, the RPF's determination cannot be deemed as “fair 
argument” because the argument is not supported by facts, and the RPF making such a determination is 
not an independent biologist.


3. Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a  
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO.  This plan as 
proposed run a high risk of "take" at activity center SHA0026 “South Fork Claiborne Creek” due to 
previous successive entries that have resulted in significant cumulative impacts due to habitat loss. 
Furthermore, failure to disclose potential future activities within the range of this NSO leaves the THP 
incomplete and inadequate to assess direct and cumulative effects.  


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due to the 
lack of sufficient information, analysis, and discussion from SPI or the RPF that would demonstrate 
"take" avoidance based on substantial evidence rather than reiteration of the habitat retention standards 
of the FPRs.  The NSO "take" avoidance analysis for the “Derby” THP provided by the RPF does not 
actually discuss any facts that would demonstrate avoidance of "harm" as defined in 14 CCR 939.10. 
Furthermore, it is difficult to consider the RPF's take avoidance analysis as expert opinion supported by 
facts, as  the standards for certification as a so-called 'spotted owl expert' have been universally decried 
as inadequate, and the RPF provides no facts that would support his opinion other than reiteration of 
the FPRs retention standards.  The RPF in this case is not a biologist, and represents the interests of SPI 
rather than the interests of the NSO or the public.  Decisions made by RPFs and staff foresters at the 
Department are not based on independent scientific review of facts, as is demonstrated by the lack of 
such supporting facts in this THP.  


Furthermore it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be denied 
unless substantial changes are made, substantial issues are addressed, and substantial information is 
provided. Once these deficiencies are corrected and the information is provided in the THP, then it must 
be recirculated for review and comment by the public. This revised and recirculated THP must include 
any determination as to take of the NSO.


For the Environmental Protection Information Center,


Rob DiPerna
Industrial Forestry Reform Advocate
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February 15, 2012 
 
 
Mr. Mike Bacca 
Cal Fire Forest Practice 
6105 Airport Rd 
Redding, CA 96002 
 
 


Re: EPIC Supplemental comments regarding Sierra Pacific Industries (SPI) Timber Harvest Plan 
(THP) 2-09-042SHA, “Derby.”  


 


Mr. Bacca, 


The Environmental Protection Information Center (EPIC) submits the following supplemental 
comments regarding Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-09-042SHA, 
“Derby.” Please include these comments and associated attachments in the record for the above-
referenced THP. 


I. Supplemental Comments 


1. Location of Activity Center SHA0026 “South Fork Claiborne Creek” 


The location of activity center SHA0026 “South Fork Claiborne Creek” attributed by SPI is 
different than the CNDDB for NSO.  The CNDDB records provided in Section V of the plan 
notes this activity center at T37N-R3W Section 35.  Indeed, the most recent CNDDB NSO 
viewer layer also places the location of this activity center at T37N-R3W Section 35.  This 
located in squarely in the middle of Unit 35A of the THP, which proposes removal of suitable 
nesting/roosting habitat.  [See NAIP imagery for activity center SHA0026, Attachment A] 


Given the lack of protocol survey data present in the “Derby” THP, it is seems difficult to justify 
relocation of this activity center from the CNDDB location.  This is particularly important given 
that the CNDDB location for this activity center is squarely in the middle of a harvest unit that 
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will convert suitable nesting/roosting habitat to non-habitat.  Please provide substantial evidence 
in the form of survey data and valid Technical Assistance that justifies relocation of activity 
center SHA0026 “South Fork Claiborne Creek.”  Also, please explain how “take” can be avoided 
when SPI is proposing to convert suitable nesting/roosting habitat to non-habitat within the last 
known location of this activity center.   


2. Further discussion of potential for “take” at activity center SHA0026 “South Fork 
Claiborne Creek 


On December 8, 2005 the U.S. Fish and Wildlife Service provided Cal Fire with a non-
concurrence with SPI’s determination that “take” was likely to be avoided at activity center 
SHA0026 “South Fork Claiborne Creek” due to cumulative effects and questionable habitat 
typing relative to THP 2-05-170SHA “McKenzie”: 


As noted in our previous comments, the Service recommended deletion of harvest units within 
0.5 miles of this activity center.  Given that the Service has previously expressed concerns 
regarding cumulative effects and the quality of habitat typing associated with this activity center, 
please explain how the Department can determine that “take” will likely be avoided.  Please 
describe what evidence the Department has considered other than the minimum habitat retention 
standards provided in the Forest Practice Rules.  Finally, please verify that SPI’s habitat typing 
has addressed concerns previously raised by the Service, and that such typing accurately reflects 
conditions within the range of this activity center.   
 
3. Conclusion 
 


The “Derby” THP as proposed will likely result in “take” of NSO at activity center SHA0026 
“South Fork Claiborne Creek.”  EPIC has provided SPI with a 60-day notice of intent to sue 
pursuant to Section 9 of the federal Endangered Species Act over alleged “take” of NSO.  
Lacking substantial changes to this THP to eliminate harvest of suitable NSO habitat within 
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known NSO home ranges that will lead to “take” of this species, EPIC intends to include this 
THP in our complaint.  [Please refer to 60-day Notice of Intent to Sue letter, Attachment B]   


The “Derby” THP must be substantially modified and subsequently recirculated in order to avoid 
“take” as defined under federal law.  Lacking such changes, this THP should be denied. 


 
Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
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Attachments 
 


Attachment A: NAIP imagery for activity center SHA0026 “South Fork Claiborne Creek” 
 
 
Attachment B: 60-day Notice of Intent to Sue Sierra Pacific Industries  
 
 








4/18/11


Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding, CA 96002


Re: Additional Comments for Timber Harvest Plan 2-09-043SHA, “Tea Bag”


Mr. Bacca,


The Environmental Protection Information Center (EPIC) submits the following additional comments 
regarding Timber Harvest Plan 2-09-043SHA, “Tea Bag”.  


Cal Fire and SPI have thus far failed to address the concerns raised in our previous comments.  Issues 
regarding take avoidance and cumulative effects to NSO have not been addressed.  Furthermore, the 
plan has thus far failed to address NSO activity center SHA0066.  Failure to redress these concerns 
leaves the “Tea Bag” THP incomplete and inadequate to assess the potential for harm or take of NSO. 
Detailed information regarding the cumulative effects of past and current harvest entries into NSO 
territories associated with this THP is lacking, and thus it is impossible for Cal Fire, EPIC, or the 
general public to assess the potential for cumulative impacts or direct take.  


Cal Fire's Use of option 'g'
SPI is opting to utilize option 'g' to evaluate impacts on NSO. Given the concerns already noted, this 
THP does not provide information sufficient to show that it will comply with the provisions of option 
'g'. Lacking the ability to analyze either potential take or potential significant impacts due to the 
absence of critical information prior to approval, we believe the letter as well as the intent of the FPRs 
in this instance has not been met.


Use of option 'g' appears to be in violation of the FPRs as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules. What is a
“Take Avoidance Determination,” and what criteria does Cal Fire use to make such a determination?
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Please provide EPIC with the criteria which are used, so that EPIC can review them.


Secondly, any determination as to take must be fully explained in the THP, so that the public may
review and comment upon it. This is not something that can occur after approval. 14 CCR 898.2(f)
prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that determination
must exist no later than the time of THP approval, and it must be based on analysis and evidence
available for public review and comment. This is consistent with CEQA and the Forest Practice Act.


A take determination made after THP approval would constitute an illegal post-hoc rationalization. 
EPIC contends that in order for any THP to conform to CEQA and the Forest Practice Act, information 
concerning the evaluation of potential take of NSO should be included in the plan prior to approval to 
allow the public to fully evaluate the materials and comment on potential impacts. Any after-the-fact 
determination, by amendment or otherwise, constitutes piecemeal review, clearly forbidden by CEQA. 
EPIC and the general public have the right to review potential significant impacts in light of the whole 
of the record. Such informed review is impossible if analysis and determination of NSO impacts or 
issuance of TAD are executed after public comment. The “Take Avoidance Determination” must be 
subject to transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment process as stated in the THP, any such amendment of the THP must be treated as a
substantial deviation, for the same reasons as stated above: such evidence and determination must be
subject to public review and comment.


Fourth, any “Take Avoidance Determination,” whether before or after a THP is approved, requires 
documented consultation with Fish and Wildlife Service. This is required despite the fact that they have 
decided to stop consulting, as Cal Fire does not have the expertise or legal authority to make a 
determination of take of a federally listed species.


Please address each of the points raised immediately above. Please explain in detail how this so-called
“Take Avoidance Determination” will occur, when and by whom.  Will independent review and 
inspection be conducted, and if so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “Take Avoidance 
Determination”, such as lists of criteria for what constitutes take avoidance, scientific publications on 
the spotted owl, readable aerial photos of NSO sites, and or internal Cal Fire guidance documents that 
may have been written.


Cal Fire has no authority to determine the likelihood of take
Option 'g' is not a valid rule, because the process set out does not and cannot ensure avoidance of 
approving plans which may affect the NSO, relies on provisions which have the potential for Cal Fire 
to authorize take, an authority the agency does not have, and which the Board of Forestry (the Board) 
cannot grant or confer.


The implementation of option 'g' under the FPRs has the potential to cause take of the NSO. This not 
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only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken in the 
absence of CEQA and FPR compliance. The Board's decision to implement option 'g' did not disclose 
or evaluate the potential for impacts on the environment, and particularly to the NSO, which are a 
reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of the
following conditions exist: …(f) Implementation of the plan as proposed would result in the taking 
of an individual Northern Spotted Owl prohibited by the Federal Endangered Species Act.”


Cal Fire is now implementing option 'g' such that there is a clear potential--as demonstrated in the 
THPs-- for take to occur under Cal Fire's Take Avoidance Determinations. Please note that 14 CCR § 
898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the ESA. 
Cal Fire simply may not allow any plan that would result in take.


Cal Fire claims it “must determine whether plan will result in take of state and Federally listed species 
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information 
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1) 
(Cal Fire 2008). (Attachment A) That is not what the rule says; rather, it prohibits Cal Fire from 
approving a plan that would cause take. That is not the same as giving Cal Fire authority to determine 
take or no take, any more than Cal Fire is free to determine whether a plan may violate a water quality 
control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies 
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal 
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure 
take avoidance, it must adopt guidelines that clearly preclude harm to NSOs and their habitat.


Cal Fire is well aware that option 'g' does not provide adequate standards to prevent NSO take. In a 
document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted Owl Take  
Avoidance Determinations, 8/17/2009. (Cal Fire, 8/17/09) (Attachment B), Cal Fire provides FWS 
communications that establish that subdivision (g) does not prevent take of NSO. Accordingly, in the 
absence of actual consultation with FWS to establish no take, Cal Fire cannot make a determination of 
no take. It does not have the authority, the standards, or the best science upon which to make such a 
determination.


Where's the “Take Avoidance Determination?”
This THP fails to include any enforceable language in Section II, Item #32(a) to demonstrate who will 
make a take avoidance determination, and fails to include a 'sunset date' for any such determination. 
Lacking statements of who will make a take avoidance determination, it is unclear how such a 
determination will be made and by whom, and for how long any such determination will be valid. 
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Please provide enforceable language demonstrating who is actually making the take avoidance 
determination and when it will expire.  


Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to 
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to 
cause significant harm to northern spotted owls and their habitat over the two decades since the owl’s 
listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory and 
Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern  
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and 
Scientific Basis) (Attachment C) dated 12/14/09 and provided on CALFIRE’s website, notes that “…
our combined experience with hundreds of THPs indicates that the cumulative effects of repeated 
entries within many NSO home ranges has reduced habitat quality to a degree causing reduced 
occupancy rates and frequent site abandonment. In a large proportion of technical assistance letters 
to CAL FIRE and industrial timberland owners during the past five years, we noted the lack of NSO 
responses at historic territories, and described habitat conditions considered inadequate to support 
continued occupancy and reproduction.” (emphasis added) (p 11)


The same document advises that “…the strong differences in trends observed on private versus federal 
lands supports the contention that management on private timberlands is creating habitat conditions 
that do not support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.


Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of 
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the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.


Please note that these impacts almost entirely preceded the arrival of the Barred Owl (BO) in NW 
California. The presence of BO in NW California complicates CAL FIRE’s efforts with respect to NSO 
take avoidance in several ways. Because the presence of BO itself threatens NSO, where BO is present, 
even relatively minor additional impacts from habitat modification may substantially impair NSO 
survival and reproduction – ie, lead to take of NSO.


Thus, CAL FIRE cannot reasonably assume that habitat-based standards alone for take assessment will 
suffice to preclude take where BO is or may be present. As well, BO presence substantially complicates 
questions of how to survey effectively for NSO because NSO respond less frequently to vocalizations 
when BO are present. (Final Report: Estimating Northern Spotted Owl Detection Probabilities:  
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009)


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole 
basis for NSO habitat protections during the period summarized in the above analysis of NSO 
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic 
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely 
that the level and intensity of harms suffered by the NSO would have been far worse had California’s 
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.


These data are clear evidence of substantial and ongoing take of NSO and their habitat on private 
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of 
Cal Fire's present policy, that take avoidance can be assured using general provisions for owl habitat 
definitions and retention standards while allowing substantial continued logging in owl habitat.


Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to 
continue, some level of take must be presumed to occur in the absence of a regulatory mechanism that 
ensures take avoidance.


Inadequacies of FPRs for Protecting Northern Spotted Owls
Reliance upon the habitat requirements of option 'g' is inadequate and will not avoid take of NSO, as 
noted by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service  
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's  
Northern Interior Region (FWS Regulatory and Scientific Basis). Under item B in this document, the 
FWS notes several reasons why the current FPRs are not adequate to evaluate or avoid take. These 
reasons include new information available since the rules were enacted, the Service's experience with 
the TA process, and analysis indicating loss of territories under the FPRs. (FWS Regulatory and 
Scientific Basis ) The FWS discussed some of the deficiencies of the current FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental take of
NSO were therefore based on comparison of proposed post-harvest habitat conditions with the 
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amount and of quality of habitat observed at occupied NSO sites described in various studies. 
Under this standard, habitat modification potentially could result in substantial reduction of 
reproduction, survival, and occupancy at NSO activity centers without the appearance of take, 
because habitat conditions resemble other low-quality NSO territories. NSO are known to occupy 
low-quality sites where their reproduction and survival are substantially reduced (Franklin et al. 
2000, Dugger et al. 2005); the existence of these low quality sites suggests that reliance on habitat 
conditions corresponding to the presence or absence of owls at historic territories represents a low 
bar for determining habitat thresholds and take.” (FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those take
avoidance guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended for 
use in estimating the likelihood of take of an individual NSO under the ESA; they do not represent 
habitat conditions required for habitat growth or recovery. The FWS guidelines focus solely on 
individual NSO territories and do not incorporate large-scale issues such as connectivity and 
dispersal of habitat, wintering habitat, or long-term habitat disturbance patterns.” (FWS 
Regulatory and Scientific Basis ) 


As this Document explains, even the FWS standards have reduced habitat viability and quality to the 
point where take has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).  


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for take assessment will 
suffice to preclude take where BO is or may be present. As well, BO presence substantially complicates 
questions of how to survey effectively for NSO because NSO respond less frequently to vocalizations 
when BO are present. (Final Report: Estimating Northern Spotted Owl Detection Probabilities:  
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009)(Attachment D)


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole
basis for NSO habitat protections during the period summarized in the above analysis of NSO
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely
that the level and intensity of harms suffered by the NSO would have been far worse had California’s
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.
These data are clear evidence of substantial and ongoing take of NSO and their habitat on private
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of
Cal Fire's present policy, that take avoidance can be assured using general provisions for owl habitat
definitions and retention standards while allowing substantial continued logging in owl habitat.


Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to
continue, some level of take must be presumed to occur in the absence of a regulatory mechanism that
ensures take avoidance.
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Forsman et al 2010 (in press) has demonstrated a range-wide decline in NSO populations over 11 study 
areas.  Populations on four study areas declined 40-60% during the study, while populations declined 
by 20-30 percent on three other study areas.  Furthermore, Forsman et al 2010 found that adult survival 
was declining on ten of 11 study areas. These study areas include the Oregon/California cascades, and 
both Green Diamond and Hupa land. Forsman et al 2010 goes on to state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al 2010)


It must be noted that the grim numbers in Forsman et al 2010 do not accurately reflect conditions on 
private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas.  Considering the ineffective 
protections offered to owls on private industrial timberlands in California, these numbers are likely 
even more dire.


Cal Fire and SPI have failed to address the decline of NSO across its range and have failed to 
demonstrate that logging that could result in take as a result of THPs approved by the Department will 
not result in a bioregional or range-wide cumulative effect.  NSO in Northwest California are in real 
trouble, even in the coastal redwood region where the Department has insisted that NSO are not in 
decline.  Forsman et al 2010 clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat  for owl 
centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for take. 
This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate that the 
FPRs as constructed utterly fail to protect owls and owl habitat, and that cumulative impacts to 
individuals and to the species have been swept under the rug.  Please explain why Department has not 
required a detailed analysis of cumulative impacts to the species bioregionally, or as a whole.


Differences in Habitat Definitions
One significant difference between FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat . The FWS guidelines habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the FPRs
would at best qualify for low-quality foraging habitat under the FWS definitions. In the Cal Fire
document, the FWS notes, “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat  
definitions in the FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are typically poor  
habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS further expounds on the inadequacies of the FPR definitions. 
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“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs typically 
does not avoid or reduce the likelihood of take of NSO. This is because the habitat definitions and 
retention standards in the FPRs represent minimum values that are below the habitat parameters 
associated with reasonable levels of territory occupancy, survival, and reproduction by NSO.”(ibid)


Finally, the Cal Fire Document states:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, or at best 
represent the bare minimum conditions. Take may easily occur as repeated harvest entries reduce `
stand structure from whatever the owls originally occupied to the uniformly low values allowed 
under the rules...In our review/assessment of NSO habitat relationships in the interior zone, we 
were unable to find any support for significant NSO use of habitat conditions allowed under the 
definitions in 895.1.” (Emphasis Added)(Cal Fire 2009)


Below are two tables representing the differences in habitat definitions in the Forest Practice Rules 
versus the FWS take avoidance guidelines for the interior.


FWS Interior Definitions:


FWS Interior


Basal Area TPA 26”+ Canopy closure QMD (DBH)


HQNR 210 > 8 >60% >15”
N/R 150-180 >8 >60% >15”


F Mix ranging 120-
180


>5 Mix 40-100% >13”


LQF Mix ranging 80-
120


>40% >11”


FPR Standard Definitions:


Cal Fire - Forest Practice Rules 
Canopy closure DBH


N >60% total (40% dominant and co-dominant) >11”
R >40% with high degree of variability >11”
F >40% but if more than 80% must be “fly space” >11” conifer


>6” hardwoods
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As can be seen, there are substantial differences between the FWS interior take avoidance guidelines 
definitions and the FPR definitions.  These differences include basal area, canopy closure, trees greater 
than 26 inches DBH, and average tree diameter required to meet the standard of the definitions.


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standards in
Option G with the scientific record on spotted owls when it clearly indicates that such low quality
habitat and low acreages of habitat are known to be inadequate to support critical life history traits of
NSOs, including occupancy, reproduction,dispersal, and survival.


The THP lacks supporting information that would document and demonstrate avoidance of take. There
is no description of the quality of the existing NSO habitat other than in terms of type by acre. There is
no support of Cal Fire's determination that SPI's owl habitat typing is accurate and meets the minimum
requirements of the rules or the FWS guidelines. Variables such as volume, basal area, tree height, 
DBH, density, canopy closure, QMD, expected rate of future growth etc would be expected. Cal Fire 
could also post the aerial photos used in their determination on the Cal Fire FTP site with the THPs. 
The intentions for future forest management (such as dominant silviculture, rotation age, density, 
thinning – or not, landscape planning/harvest planning) and an analysis of its long term effects on NSO 
of are lacking. Please make it more clear that Cal Fire is making an informed decision.


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standard
used in this THP with the scientific record on spotted owls, which clearly indicates that such low
quality habitat and low acreages of habitat are known to be inadequate to support critical life history
traits of NSO, including occupancy, reproduction, dispersal, and survival. Take must be assumed under
these circumstances unless clear evidence is provided to the contrary.


Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of option 'g' in the document Cal Fire's Use of 14 
CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take Avoidance Determinations. 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3mi of a known NSO activity center outside of 
the NSO evaluation area, adhere to the USFWS guidelines where possible. This is due to the 
USFWS observation that following these guidelines “is the most effective manner of avoiding 
take.” (Cal Fire 2009)


Cal Fire's solution to the fact that the FPRs are inadequate to avoid take appears to be recommend the
use the FWS standards while at the same time suggesting that RPFs (via the SOEs) rationalize why 
their alternative to the FWS standard “will still ensure take avoidance”. The problem is that Cal Fire 
lacks the necessary expertise in spotted owl biology to know the difference between a alternative 
proposal that would cause take from one that won't.


We remind Cal Fire that take can occur even with an abundance of habitat post harvest, especially if
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that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
can also occur when 'operations are limited to the fringe of the outer circle of the activity centers, 
especially when the rest of the habitat in the activity center has been fragmented and degraded by 
extensive timber harvest. There is no mention of “site-specific measures” that would serve to avoid 
take in the absence of compliance with the FWS take avoidance guidelines. HRAs are mentioned in the 
plan as providing sufficient post-harvest habitat. Yet the characteristics, spacial distribution, and extent 
of these stands are not discussed. We fail to see the connection between these retention areas and actual 
take avoidance.


Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that 'harm' to NSO will occur if any of the
following conditions exist:
(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the 'spotted owl expert' have failed to address any of these factors in specific terms. The plan 
fails to provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which heavily relies on the inadequate 
retention standards in the FPRs to assume that take will not occur. Clearcut logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI have 
failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat elements will 
not impair essential life history behaviors of NSO.


The 'spotted owl expert' and SPI simply reiterate boiler-plate statements relying on the inadequate 
habitat retention standards and protection measures for NSO in the Forest Practice Rules.  These 
statements do not demonstrate that feeding will not be impacted since there is no discussion of current 
prey base, or how clearcutting within 0.5 miles an activity center will alter that prey base.  They fail to 
demonstrate how clearcutting within 0.5 miles of an activity center will avoid disrupting mating or 
breeding behaviors.  They fail to demonstrate how clearcutting of suitable habitat within 0.5 miles of an 
activity center will avoid disrupting sheltering behaviors, including a failure to demonstrate that 
microclimates will not be adversely affected. No data on microclimate is provided. These statements 
fail to demonstrate that shelter to allow escapement from predators and severe weather will not be 
adversely altered.  No discussion of edge effects or weather impacts is provided. These statements fail 
to demonstrate how connectivity of habitats to facilitate dispersal will be impacted by logging within 
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0.5 miles of an activity center.  Dispersal is not discussed.


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that take of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
proposed operations will avoid take. Please address how clearcut logging within 0.5 miles of an activity 
center will avoid harm as described in 14 CCR 919.10[14 CCR 939.10]. Please include a detailed 
analysis demonstrating that microclimates will not be adversely affected, and that essential behaviors 
including feeding, sheltering, breeding, escapement, and dispersal will not be significantly impacted. 
Lacking such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or the public 
to evaluate the potential for take of NSO.  


Lack of protocol survey data
Section II, Item #32(a) under NSO indicates that protocol surveys for Northern Spotted Owls were 
conducted for the 2010 season.  However, this data has not been provided to the public record. 
Furthermore, the plan does not appear to contain a NSO survey station map demonstrating survey 
coverage of all suitable NSO habitat within 0.7 miles of the plan area.  


Failure to provide NSO survey data to the public record when it is available is a clear violation of 
CEQA standards for information disclosure.  SPI and Cal Fire are thereby denying EPIC and the public 
the opportunity to review NSO survey data, as well as stations and station placement.  Without the 
ability to review NSO survey data and determine whether or not it meets protocol standards, EPIC and 
the public have no way to determine the management implications resulting from the survey efforts, or 
the potential for those activities to result in take.


The US Fish and Wildlife Service has indicated that relying on the DFG NSO database alone is an 
inferior and potentially dangerous method of determining NSO activity center locations and status. 
Information regarding the occupancy, breeding, and reproductive status of owls that may be present on 
the landscape is critical in making an informed decision based on substantial evidence when 
considering the question of take. This is complicated by the fact that SPI does not report the results of 
its NSO surveys to the DFG NSO database. The public has the right to review all non-proprietary 
information available to Cal Fire and the RPF if such information is available during the public review 
period for the plan.  Please explain whether Cal Fire has access to the 2010 survey data and whether or 
not the Department reviewed the material.  Furthermore, please explain why readily accessible survey 
data has not been included in the public record during the public review period.


Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a  
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO.


Compliance with the provisions of 14 CCR 919.10[939.10] has not been demonstrated. This plan due 
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to the lack of sufficient information (including survey data), analysis, and discussion from SPI or the 
RPF that would demonstrate take avoidance based on substantial evidence rather than the inadequate 
standards of the FPRs.  


Given the lack of critical information, as well as inaccuracies noted above, this plan as currently written 
is incomplete, materially misleading, and inadequate to assess potentially significant impacts to NSO 
based on substantial evidence in light of the whole of the record.


Furthermore it is clear that there is no real established process for how take avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be denied 
unless substantial changes are made, substantial issues are addressed, and substantial information is 
provided. Once these deficiencies are corrected and the information is provided in the THP, then it must 
be recirculated for review and comment by the public. This revised and recirculated THP must include 
any determination as to take of the NSO.


For EPIC,


Rob DiPerna
Industrial Forestlands Reform Program


Attachments


Attachment A:  Cal Fire, Important Information for Timber Operations Proposed with the Range of the  
Northern Spotted Owl, Feb. 2008


Attachment B: Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted
Owl Take Avoidance Determinations, 8/17/2009


Attachment C: Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidelines for  
Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's Northern Interior  
Region (USFWS, 2008)


Attachment D: Final Report: Estimating Northern Spotted Owl Detection Probabilities:
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009
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7/25/11


Mr. Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding,CA 96002


Re: Comments regarding Timber Harvest Plan 2-09-068 Shasta, “Uncle Jesse”


I. Introduction


The Environmental Protection Information Center wishes to submit the following additional comments 
regarding Timber Harvest Plan (THP) 2-09-068SHA, “Uncle Jesse”. These comments are intended to 
supplement our original comments submitted on 5/7/10, and will address issues pertaining to the 
second recirculation of this THP.  


1. Summary
THP 2-09-068SHA, “Uncle Jesse” has undergone substantial changes as a result of the the review team 
process.  While these changes are both positive and necessary to prevent harm to Northern Spotted 
Owls, the “Uncle Jesse” THP still contains damaging proposals that may result in harm to NSO. 
Although the Department has moved to protect nesting habitat near cumulatively impacted NSO 
activity centers, the Department and SPI have failed to protect foraging habitat where such habitat is 
already deficient.  Furthermore, this THP fails to include key provisions of the US Fish and Wildlife 
Service's guidelines, including failing to type habitat according to FWS definitions as requested by the 
Cal Fire review team in its 5/18/11 letter to SPI.  Finally, this THP fails to demonstrate through 
substantial evidence how the plan complies with 14 CCR 939.10.  


II. Concerns regarding “Uncle Jesse” THP


1. Differences in Habitat Definitions
As noted above, the review team asked the RPF and SPI to retype habitat for NSO activity center 
SHA108 utilizing US Fish and Wildlife Service definitions as opposed to Forest Practice Rules 
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definitions.  The recirculated THP, however still contains habitat analysis tables and maps typed using 
the definitions of 14 CCR 895.1.  There are many differences between these definitions, and the 
Service has made a fair argument that use of its definitions is more likely to accurately define NSO 
habitat than the FPR definitions.


One significant difference between the FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the 
FPRs would at best qualify for low-quality foraging habitat under the FWS definitions. The FWS 
notes,


 “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the FPRs is 
unlikely to avoid take. This is because the WHR types considered to be NSO habitat (4M & 4D) 
are widely variable, and at the lowest end of size class/density are typically poor habitat or 
non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS expounds on the inadequacies of the FPR definitions:


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs
typically does not avoid or reduce the likelihood of take of NSO. This is because the habitat
definitions and retention standards in the FPRs represent minimum values that are below the
habitat parameters associated with reasonable levels of territory occupancy, survival, and
reproduction by NSO.”(ibid)(Emphasis added)


Finally, the Cal Fire Document quotes the Service, stating:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at best
represent the bare minimum conditions. Take may easily occur as repeated harvest entries
reduce stand structure from whatever the owls originally occupied to the uniformly low values
under the rules...in our review/assessment of NSO habitat relationships in the interior zone, we
were unable to find any support for significant NSO use of habitat conditions allowed under
the definitions in 895.1.”(Cal Fire 2009)(Emphasis added)


Below are two tables representing the differences in habitat definitions in the Forest Practice Rules 
versus the FWS take avoidance guidelines for the interior.


FWS Interior Definitions:


FWS Interior


Basal Area TPA 26”+ Canopy closure QMD (DBH)
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HQNR 210 > 8 >60% >15”
N/R 150-180 >8 >60% >15”


F Mix ranging 120-
180


>5 Mix 40-100% >13”


LQF Mix ranging 80-
120


>40% >11”


FPR Standard Definitions:


Cal Fire - Forest Practice Rules 
Canopy closure DBH


N >60% total (40% dominant and co-dominant) >11”
R >40% with high degree of variability >11”
F >40% but if more than 80% must be “fly space” >11” conifer


>6” hardwoods


As can be seen, there are substantial differences between the FWS interior take avoidance guidelines 
definitions and the FPR definitions.  These differences include basal area, canopy closure, trees greater 
than 26 inches DBH, and average tree diameter required to meet the standard of the definitions.


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standard
used in this THP with the scientific record on spotted owls, which clearly indicates that such low
quality habitat and low acreages of habitat are known to be inadequate to support critical life history
traits of NSO, including occupancy, reproduction, dispersal, and survival. Take must be assumed under
these circumstances unless clear evidence is provided to the contrary.


2. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that 'harm' to NSO will occur if any of the
following conditions exist:


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
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because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the 'spotted owl expert' have failed to address any of these factors in specific terms. The plan 
fails to provide detailed analysis demonstrating that nesting, roosting, feeding, breeding and dispersal 
will not be impaired by logging operations as proposed in this plan. Rather, the SOE in Section V
provides a cursory discussion of these factors which heavily relies on the inadequate retention
standards in the FPRs to assume that take will not occur. Logging will remove any special habitat 
elements that may be utilized by NSO. The SOE and SPI have failed to demonstrate in the analysis in 
Section V of the plan that the loss of these habitat elements will not impair essential life history 
behaviors of NSO.


The revised SOE opinion, which was rendered by a company-employed biologist rather than an 
independent biologist provides no data to support the determination that feeding, breeding, nesting, 
sheltering and dispersing will not be impacted.  We find no discussion of prey abundance, distribution, 
or availability within home ranges to be impacted by proposed logging, either before or after harvest.  


We find no information demonstrating current climactic conditions within the NSO home ranges to be 
impacted, and how current climate conditions will be impacted by proposed logging.  Such data might 
include temperature information, rainfall information, and information about weather patterns.  Lacking 
this data, it is impossible to verify the SOE's contention that sheltering behaviors will not be adversely 
affected.  


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that take of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
proposed operations will avoid take. Please address how clearcut logging which will reduce basal area 
to zero, and alternative selection logging which will reduce basal area to 50 square feet per acre within 
a known activity center will avoid harm as described in 14 CCR 919.10[14 CCR 939.10]. Please 
include a detailed analysis demonstrating that microclimates will not be adversely affected, and that 
essential behaviors including feeding, sheltering, breeding, and dispersal will not be significantly 
impacted. Lacking such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or 
the public to evaluate the potential for take of NSO.


3. Activity Center SHA109
As noted in our 5/18/10 comments with respect to this THP, NSO activity center is currently deficient 
in high quality habitats even as defined by the FPRs.  According to recirculated Section V, page 151 of 
the plan, there are no acres of foraging habitat within 0.5 miles of this site and only 10 acres of foraging 
habitat within 0.7 miles of the site.  


Also according to the habitat analysis table provided in Section V, page 151 of the recirculated plan, the 
plan still proposes to log suitable nesting habitat and suitable roosting habitat within 0.5 miles of this 
activity center.  The US Fish and Wildlife Service has clearly indicated that where an activity center is 
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deficient, the highest remaining quality habitats should be targeted for retention.  Considering that there 
is virtually no foraging habitat within 0.7 miles of this nest site, please explain how removal of suitable 
nesting and roosting habitat constitutes retention of the highest quality habitats.  Furthermore, please 
explain why any clearcutting or alternative clearcutting is being allowed within 0.5 miles of a deficient 
activity center.  Finally, please explain how much actual nesting and roosting habitat exists within 0.5 
miles of activity center SHA109 utilizing U.S. Fish and Wildlife Service definitions.  We suspect that 
had this habitat been typed using the Service's definitions, that this activity center would also be 
considered to be deficient in nesting/roosting habitat as well.


4. SHA108
Once again, it is difficult to discern the true nature of habitat analysis and figures for this activity center 
because habitat typing and analysis was conducted using FPR definitions.  Based on these definitions, 
193 acres of foraging habitat exists within 0.5 miles of the nest site pre-harvest.  This represents over 
38 percent of available habitat within 0.5 miles pre-harvest.  The plan proposes to reduce available 
foraging habitat within 0.5 miles to 156 acres post-harvest, which will then represent only 30 percent of 
available habitat.  This number is only six acres above the US Fish and Wildlife Service's Take 
Avoidance Guidelines threshold for foraging habitat within this radius.  Once again, we believe that 
had this foraging habitat been typed using US Fish and Wildlife Service definitions that the activity 
center would prove to be deficient in foraging habitat within 0.5 miles of the nest site.  


Please provide habitat analysis tables and maps utilizing US Fish and Wildlife Service definitions so 
that we can more accurately evaluate habitat conditions and potential deficiencies in available habitat 
for NSO site SHA108.  Please also explain how reducing foraging habitat by 8 percent within 0.5 miles 
of NSO site SHA108 will impact feeding behaviors.  Please include a discussion of existing prey base 
and how the proposed operations are anticipated to impact prey base for NSO within the core area of 
use (0.5 miles).  Finally, please explain why further logging is to be allowed inside the 0.5 mile radius 
of this activity center when that radius for SHA108 is already deficient in higher quality habitats.  


5.  Significant Cumulative Impacts to NSO range-wide
Forsman et al 2010 (in press) has demonstrated a range-wide decline in NSO populations over 11 study 
areas.  Populations on four study areas declined 40-60% during the study, while populations declined 
by 20-30 percent on three other study areas.  Furthermore, Forsman et al 2010 [Attachment A] found 
that adult survival was declining on ten of 11 study areas. These study areas include the 
Oregon/California cascades, and both Green Diamond and Hupa land. Forsman et al 2010 goes on to 
state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al 2010)


It must be noted that the grim numbers in Forsman et al 2010 do not accurately reflect conditions on 
private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas.  Considering the ineffective 
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protections offered to owls on private industrial timberlands in California, as well as in other states, 
these numbers are likely even more dire.


Cal Fire and SPI have failed to address the decline of NSO across its range and have failed to 
demonstrate that logging that could result in take as a result of THPs approved by the Department will 
not result in a bioregional or range-wide cumulative effect.  NSO in Northwest California are in real 
trouble, even in the coastal redwood region where the Department has insisted that NSO are not in 
decline.  Forsman et al 2010 clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat  for owl 
centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for take. 
This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate that the 
FPRs as constructed utterly fail to protect owls and owl habitat, and that cumulative impacts to 
individuals and to the species have been swept under the rug.  Please explain why Department has not 
required a detailed analysis of cumulative impacts to the species bioregionally, or as a whole. 


SPI and the Department have failed to address how habitat reductions in activity centers that already 
exhibit high levels of non-habitat will affect essential life history behaviors of NSO, and how the 
accumulated loss of habitat as a result of multiple projects over time can avoid significant cumulative 
effects to NSO associated with this THP.  NSO home ranges are established at 1.3 miles from the nest 
based on the best available information about NSO.  Cumulative effects and take can and do occur as a 
result of habitat loss, even in the outer reaches of an activity center, particularly when habitat in these 
zones is already deficient.  


6. Summary of NSO concerns
Use of option 'g' as a means of avoiding take of NSO is not adequate in this instance.  The approach of 
simply retaining an aggregate number of acres of habitat based on FPR definitions is unlikely to 
address the systematic and continuing loss of habitat associated with the NSO near the THP area, and is 
unlikely to ensure that take will be avoided.  The plan as written fails to provide information that would 
rise to the level of substantial evidence to demonstrate how habitat loss within already deficient activity 
centers would avoid impacts to feeding, breeding, nesting, sheltering, and dispersal of NSO.  Given the 
pervasive and ongoing loss of NSO habitat as approved by Cal Fire across the species' range in 
California, and given the incremental and continuing loss of suitable NSO habitat for owls associated 
with this THP, it is clear that implementation of the US Fish and Wildlife Service's take avoidance 
guidelines for NSO is necessary to address the potential for cumulative effects and take.


7. Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a material
way, or is insufficient to evaluate significant environmental effects.” This plan is misleading in a
material way, incorrect, and inconsistent. Additionally, this plan cannot possibly be adequate to assess
potentially significant, adverse, cumulative impacts to NSO as submitted. Furthermore it is clear that
there is no real established process for how take avoidance will be determined, what will be required,
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when it is required in the record, or even what document will ultimately serve as certification that a
THP has avoided “take.” As such, the plan should be denied unless substantial changes are made,
substantial issues are addressed, and substantial information is provided. Once these deficiencies are
corrected and the information is provided in the THP, then it must be recirculated for review and 
comment by the public. This revised and recirculated THP must include any determination as to take
of the NSO.


For the Environmental Protection Information Center,


Rob DiPerna
Industrial Forestry Reform Advocate


Attachments
Attachment A: Population Demography of Northern Spotted Owls, Forsman et al 2010
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2/3/11


Cal Fire Redding Office
Forest Practice
6105 Airport Rd
Redding,CA 96002


To whom it may concern:


The Environmental Protection Information Center (EPIC) wishes to submit the following comments 
regarding Timber Harvest Plan (THP) 2-09-078LAS, “Big Widow.”  


Introduction
THP 2-09-078LAS, “Big Widow” proposes to log a total of 526 acres, 507 by alternative clearcut, and 
17 acres via selection near Widow Peak in Lassen County, California.  All 17 acres of selection are 
proposed within unit 5A.  This THP is within the range of two historic Northern Spotted Owl (NSO) 
activity centers (LAS032, LAS035).  Sierra Pacific Industries (SPI), the plan submitter, has claimed 
that LAS035 is not a valid activity center and has balked at the idea of providing NSO take avoidance 
analysis for this site. NSO take avoidance is being evaluated utilizing 14 CCR 919.9(g)[939.9(g)].


As currently written, this plan fails to adequately address, assess, or mitigate potentially significant, 
direct and cumulative impacts resulting from proposed logging on NSO.  As a result, this THP fails to 
comply with the provisions of 14 CCR 919.10[939.10] as well as 14 CCR 898.2(f).


Cal Fire has no authority to determine the validity of an NSO activity center
Neither SPI or Cal Fire possess either the authority or the expertise to determine whether or not an 
NSO AC is valid or invalid. We find no authority for such a determination in the Forest Practice Rules 
or the Forest Practice Act. EPIC questioned the Department's authority to determine the status of an 
NSO AC in our comments regarding THP 1-09-069SON.  In its Official Response to our comments 
dated August, 2010, the Department stated as follows:


“There are instances where the US Fish and Wildlife Service has declared an activity center  
abandoned.  Only the US Fish and Wildlife Service has the authority to do this.”(Emphasis added) 
(Cal Fire Official Response to Comments regarding THP 1-09-069SON, page 108)


The Department goes on to quote page 27 of the referenced THP:
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“Activity Center means sites identified through surveys acceptable to the USFWS  results in either the  
presence of nesting, pair status or single resident status.  The final determination of an activity center's  
status and location is at the discretion of the USFWS.” (Cal Fire Official Response to Comments 
regarding THP 1-09-069SON, page 108)


According to a letter from FWS to Cal Fire entitled Technical Assistance for Determination of
Unoccupied or Abandoned Status for Northern Spotted Owl Sites dated May 28, 2008, (Attachment A) 
the FWS does not simply rely on the three surveys per year for three years as described in the 1992 
FWS NSO survey protocol to determine occupancy. The FWS outlines some factors that may simply 
cause NSO territory to shift: 


“In some cases, our evaluation of the survey history reveals that NSO have not abandoned the
historic activity center, but moved to an alternative nest site within the core area or home range.
Territorial NSOs may shift nest areas in response to habitat changes; presence of predators or
competitors such as great horned owls, northern goshawks, or barred owls; or other factors. In 
these cases, the original nest area is not considered 'abandoned,' it is simply part of the nesting 
habitat used over time by the NSO.” (Detrich 2008) 


The FWS concludes:
 “In summary, the Service does not concur that the sole use of 3 years of protocol surveys is 


appropriate to determine permanent abandonment of historic NSO sites. There is no single, reliable  
criterion that can be used to make this determination.”(Detrich 2008)


On August 13, 2010, the US Fish and Wildlife Service issued a letter of Technical Assistance with 
regard to both LAS032 and LAS035.  At issue for LAS032 is SPI's contention that the site be declared 
“unoccupied” or abandoned, and that LAS035 should be considered “invalid.”  In response to these 
claims by SPI, the Service states:


“...the Service finds that SPI's conclusions that LAS0032 be considered “unoccupied” and 
LAS0035 be “invalid” were based on unsupportable information or data that was not provided to 
the Service for review...The Service finds insufficient information is provided to support SPI's 
conclusions.”(USFWS 8/13/10)


Based on the Service's guidance, it is clear that information provided by SPI to Cal Fire and the Service 
is inadequate to facilitate a determination of NSO activity center status based on substantial evidence. 
The Service recommended that two years of surveys at six visits per year, be conducted for LAS032. 
For LAS035, the Service simply states, “For LAS0035, there is insufficient survey data to warrant  
(sic) this site as “invalid”; therefore, we are unable to provide any recommendation at this  
time.”(USFWS 8/13/10)  


Thus it is clear that both LAS032 and LAS035 must be analyzed and assessed in this THP as active, 
valid sites.  In response, SPI has provided habitat analysis tables and maps for both LAS032 and 
LAS035, and reiterated to Cal Fire its previously unsuccessful request to the USFWS to lift protections 
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for these areas of know owl habitat. Cal Fire simply does not possess the authority to make these kinds 
of determinations, and any further questions regarding the status of these activity centers must be 
referred back to the Service for review and Technical Assistance.  


Logging within 500-1000 feet of LAS035
According to a correspondence from the RPF dated 8/25/10, unit 5A of the THP is within 500 feet of 
LAS035.  From the information provided in this correspondence, it is impossible to tell exactly how far 
unit 5A actually is from the activity center.  (See Attachment E)


The RPF and SPI have failed to provide any analysis or discussion of how proposed logging within 
500' of LAS035 will be consistent with maintaining functional nesting characteristics in the activity 
center.  14 CCR 919.9(g)[939.9(g)(1)] states that timber operations may occur within 500 feet of the 
activity center if “appropriate measures” are adopted to protect nesting habitat.  No such discussion or 
information is provided, and it does not appear from the THP record that a 'designated biologist' has 
been consulted regarding the proposed logging operations either by SPI or the Department.  


Logging operations within this distance of an NSO AC is considered to be a “red flag” item, according
to the FWS document US Fish and Wildlife Service Northern Spotted Owl Timber Harvest Plan
Technical Assistance “Red Flag” list—Interior, dated 2/27/08. (Attachment B)The Service notes, 
“Harvesting within0.5 mile of an Activity Center—likely to result in take at many Activity Centers 
because of previous reductions in habitat quality/quantity.” (FWS Red-flag memo 2008) Please explain 
how operations within 500-1000 feet of NSO AC LAS035 will avoid take. 


14 CCR 919.10[939.10] states that the Department must find that 'harm' to NSO will occur if any of the 
following conditions exist:


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey would 
be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up to 
500 feet from the nest site would be adversely altered; or 
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered.


Despite clear indications in the record that this THP may cause harm to NSO through each and every 
one of these factors, SPI and the RPF have failed to address any of these factors.  There is simply 
insufficient and inadequate information in the THP record as posted on the Cal Fire FTP website to 
allow Cal Fire, SPI, EPIC, or the general public to be confident that harm to NSO will be avoided. 
Please provide a detailed analysis from a qualified person demonstrating how proposed operations 
within 500-1000' of activity center LAS035 will avoid take.
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Insufficient and inaccurate pre-and-post-harvest habitat typing
Confounding the problem of accurately assessing pre-and-post harvest habitat conditions within 500-
100 feet of LAS035 is the fact that SPI has chosen to represent suitable NSO habitat utilizing Forest 
Practice Rules definitions as provided in 14 CCR 895.1, rather than employing the more conservative, 
and more accurate USFWS guidelines habitat definitions for the interior region.  The USFWS has 
raised substantial concerns regarding the use of FPR habitat definitions, particularly in the interior. 
Please explain how SPI, Cal Fire, EPIC or the general public can assess the true quality or utility of 
habitat in unit 5A for NSO when inaccurate and inadequate FPR definitions are being employed.


SPI and the RPF fail to provide any detailed information regarding the pre-harvest habitat conditions 
associated with LAS035 within unit 5A.  The THP lacks specific inventory data and stand description 
information to allow Cal Fire, SPI, EPIC, or the general public to adequately determine whether the 
operations as proposed will result in post-harvest conditions that could result in any of the above-
referenced direct impacts to NSO at LAS035.  Please provide a detailed stand description and inventory 
for unit 5A pre-harvest, including identification of nesting or roosting trees, platforms, or other special 
stand components that would demonstrate that pre-harvest habitat conditions are accurately represented 
in the habitat analysis maps and tables provided for LAS035.  


Based on the habitat analysis tables provided on page 201(d) of the plan as revised 8/25/10, nesting 
habitat as defined by the FPRs represents only 8.61% of total owl habitat within 0.7 miles of LAS035, 
and roosting habitat represents only 18.71% pre-harvest.  Meanwhile, 36.84% of habitat within 0.7 
miles is classified as foraging according to FPR definitions, and 33.36% is classified as unsuitable pre-
harvest.  The percentage of unsuitable habitat increases to 35.84% post-harvest as a result of proposed 
operations, according to the highly questionable habitat analysis provided by SPI and the RPF.  Given 
the known deficiencies noted by the USFWS regarding the use of FPR habitat typing definitions, and 
given that most of the habitat within 0.7 miles of LAS035 is classified as either foraging or non-habitat 
using those definitions, it is clear that the vast majority of the acreage within 0.7 miles is likely 
unsuitable to provide sustained occupancy and reproduction, and survival, and thus further degradation 
of the remaining suitable habitat is likely to result in take.  


Section II, page 5 of the plan as revised 8/25/10 indicates that post-harvest stocking within unit 5A will 
be maintained at 75 square feet of basal area per acre.  No information is provided regarding post-
harvest canopy closure, making it impossible to verify whether the RPF's post-harvest habitat typing is 
accurate.  According to the habitat analysis maps for LAS035 provided on 8/25/10 by the RPF, it is 
clear that some portion of unit 5A is within what SPI is classifying as nesting habitat and a portion in 
roosting habitat. This fact is most clearly demonstrated in our own habitat analysis map. (see attached 
EPIC GIS habitat analysis map) Please note that the green outlining represents roosting habitat while 
the pink represents nesting habitat. 


The habitat analysis table does not indicate any change in nesting or roosting habitat post-harvest. It 
does not seem likely based on the evidence provided for habitat-altering activities within unit 5A to 
leave adequate post-harvest canopy closure to meet the USFWS definitions of high quality nesting 
roosting habitat or nesting roosting habitat.  It is impossible to discern from the information provided 
whether or not post-harvest habitat conditions within the nest/roost habitat will even meet the 
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inadequate standards for defining this habitat provided in 14 CCR 895.1.  Discussion of variables such 
as overstory and understory canopy closure, tree size, and special habitat elements to be be maintained 
post-harvest, which might demonstrate that take will be avoided, are notably lacking from this plan. 


Based on our own analysis of habitat utilizing aerial imagery (Attachment D), it is difficult to discern 
any difference between habitats typed as nesting and habitats typed as roosting.  Once again, no site-
specific information is provided that would demonstrate that there is a difference between these habitat 
designations.  In all, the RPF's habitat typing for this plan appears to be rather arbitrary and lacks the 
specificity that would demonstrate a difference in these types.  The stand description provided by the 
RPF in Section III of the plan is simply inadequate to allow SPI, Cal Fire, EPIC or the general public to 
verify the accuracy of habitat typing.


Finally, it is difficult, if not impossible, to verify habitat conditions associated with LAS035 because 
SPI and the RPF fail to provide a habitat analysis within the appropriate scale and distance.  No 
analysis of suitable habitat within 500-1000 feet is provided.  Furthermore, the RPF is utilizing the 
FPR's analysis distance of 0.7 miles as opposed to the USFWS recommended core area of 0.5 miles. 
Due to interior region forest conditions, the USFWS has recommended utilization of a 0.5 mile core 
area for analysis of NSO impacts.  EPIC contends that if NSO habitat associated with LAS035 were 
analyzed using this radius, that insufficient suitable habitat would be found to prevent justify any 
further harvesting within this core area, and particularly if USFWS definitions were to be applied as the 
best available scientific guidance.


Please provide an analysis of habitat associated with LAS035 within 500 feet, 1000 feet, and within 0.5 
miles.  Lacking this detailed analysis, please explain how SPI, Cal Fire, EPIC, or the general public can 
adequately assess the quality, quantity, and accuracy of habitat typing associated with this activity 
center.


Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)]
SPI is opting to utilize 14 CCR 919(g) [939(g)](“option g”) to evaluate impacts on NSO. Given the 
concerns already noted, this THP does not provide information sufficient to show that it will comply 
with the provisions of option G. Lacking the ability to analyze either potential take or potential 
significant impacts due to the absence of critical information prior to approval, we believe the letter as 
well as the intent of the FPRs in this instance has not been met.


Section IV, page 109 of the plan states that, “therefore, by following the application of the Forest 
Practice Rules & obtaining a Take Avoidance Determination from CALFIRE, the THP will not result in 
any direct or indirect significant impacts to any individual NSO or to the species.” This statement is 
unsubstantiated and unreliable given the context of proposed operations under this plan.


Use of option(g) appears to be in violation of the FPRs as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules. What is a
“Take Avoidance Determination,” and what criteria does Cal Fire use to make such a determination?
Please provide EPIC with the criteria which are used, so that EPIC can review them.
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Secondly, any determination as to take must be fully explained in the THP, so that the public may
review and comment upon it. This is not something that can occur after approval. 14 CCR 898.2(f)
prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that determination
must exist no later than the time of THP approval, and it must be based on analysis and evidence
available for public review and comment. This is consistent with CEQA and the Forest Practice Act.


A take determination made after THP approval would constitute an illegal post-hoc rationalization. 
EPIC contends that in order for any THP to conform to CEQA and the Forest Practice Act, information 
concerning the evaluation of potential take of NSO should be included in the plan prior to approval to 
allow the public to fully evaluate the materials and comment on potential impacts. Any after-the-fact 
determination, by amendment or otherwise, constitutes piecemeal review, clearly forbidden by CEQA. 
EPIC and the general public have the right to review potential significant impacts in light of the whole 
of the record. Such informed review is impossible if analysis and determination of NSO impacts or 
issuance of TAD are executed after public comment. The “Take Avoidance Determination” must be 
subject to transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment process as stated in the THP, any such amendment of the THP must be treated as a
substantial deviation, for the same reasons as stated above: such evidence and determination must be
subject to public review and comment.


Fourth, any “Take Avoidance Determination,” whether before or after a THP is approved, requires 
documented consultation with Fish and Wildlife Service. This is required despite the fact that they have 
decided to stop consulting, as Cal Fire does not have the expertise or legal authority to make a 
determination of take of a federally listed species.


Please address each of the points raised immediately above. Please explain in detail how this so-called
“Take Avoidance Determination” will occur, when and by whom.  Will independent review and 
inspection be conducted, and if so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “Take Avoidance 
Determination”, such as lists of criteria for what constitutes take avoidance, scientific publications on 
the spotted owl, readable aerial photos of NSO sites, and or internal Cal Fire guidance documents that 
may have been written.


Cal Fire has no authority to determine the likelihood of take
§ 919.9(g)[939.9(g)] is not a valid rule, because the process set out in § 919.9(g) does not and cannot 
ensure avoidance of approving plans which may affect the NSO, relies on provisions which have the 
potential for Cal Fire to authorize take, an authority the agency does not have, and which the Board of 
Forestry (the Board) cannot grant or confer.


The implementation of § 919.9(g)[939.9(g)] under the FPRs has the potential to cause take of the NSO. 
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken 
in the absence of CEQA and FPR compliance. The Board's decision to implement § 919.9(g) did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which 
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are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of the
following conditions exist: …(f) Implementation of the plan as proposed would result in the taking 
of an individual Northern Spotted Owl prohibited by the Federal Endangered Species Act.”


Cal Fire is now implementing § 919.9(g)[939.9(g)] such that there is a clear potential--as demonstrated 
in the THPs-- for take to occur under Cal Fire's Take Avoidance Determinations. Please note that 14 
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the 
ESA. Cal Fire simply may not allow any plan that would result in take.


Cal Fire claims it “must determine whether plan will result in take of state and Federally listed species 
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information 
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1) 
(Cal Fire 2008). That is not what the rule says; rather, it prohibits Cal Fire from approving a plan that 
would cause take. That is not the same as giving Cal Fire authority to determine take or no take, any 
more than Cal Fire is free to determine whether a plan may violate a water quality control plan, as 
provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies 
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal 
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure 
take avoidance, it must adopt guidelines that clearly preclude harm to NSOs and their habitat.


Cal Fire is well aware that §919.9(g)[939.9(g)] does not provide adequate standards to prevent NSO 
take. In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted  
Owl Take Avoidance Determinations, 8/17/2009. (Cal Fire, 8/17/09) (Attachment C), Cal Fire provides 
FWS communications that establish that subdivision (g) does not prevent take of NSO. Accordingly, in 
the absence of actual consultation with FWS to establish no take, Cal Fire cannot make a determination 
of no take. It does not have the authority, the standards, or the best science upon which to make such a 
determination.


Where's the “Take Avoidance Determination?”
This THP fails to include any enforceable language in Section II, Item #32(a) to demonstrate that Cal 
Fire will make a take avoidance determination, and fails to include a 'sunset date' for any such 
determination.  Lacking statements that Cal Fire will make a take avoidance determination, it is unclear 
how such a determination will be made and by whom, and for how long any such determination will be 
valid.  Please provide enforceable language demonstrating who is actually making the take avoidance 
determination and when it will expire.  


Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to 
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substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to 
cause significant harm to northern spotted owls and their habitat over the two decades since the owl’s 
listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory and 
Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern  
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and 
Scientific Basis) (Attachment D) dated 12/14/09 and provided on CALFIRE’s website, notes that “…
our combined experience with hundreds of THPs indicates that the cumulative effects of repeated 
entries within many NSO home ranges has reduced habitat quality to a degree causing reduced 
occupancy rates and frequent site abandonment. In a large proportion of technical assistance letters 
to CAL FIRE and industrial timberland owners during the past five years, we noted the lack of NSO 
responses at historic territories, and described habitat conditions considered inadequate to support 
continued occupancy and reproduction.” (emphasis added) (p 11)


The same document advises that “…the strong differences in trends observed on private versus federal 
lands supports the contention that management on private timberlands is creating habitat conditions 
that do not support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.


Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of 
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.


Please note that these impacts almost entirely preceded the arrival of the Barred Owl (BO) in NW 
California. The presence of BO in NW California complicates CAL FIRE’s efforts with respect to NSO 
take avoidance in several ways. Because the presence of BO itself threatens NSO, where BO is present, 
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even relatively minor additional impacts from habitat modification may substantially impair NSO 
survival and reproduction – i.e., lead to take of NSO.


Thus, CAL FIRE cannot reasonably assume that habitat-based standards alone for take assessment will 
suffice to preclude take where BO is or may be present. As well, BO presence substantially complicates 
questions of how to survey effectively for NSO because NSO respond less frequently to vocalizations 
when BO are present. (Final Report: Estimating Northern Spotted Owl Detection Probabilities:  
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009)


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole 
basis for NSO habitat protections during the period summarized in the above analysis of NSO 
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic 
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely 
that the level and intensity of harms suffered by the NSO would have been far worse had California’s 
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.


These data are clear evidence of substantial and ongoing take of NSO and their habitat on private 
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of 
Cal Fire's present policy, that take avoidance can be assured using general provisions for owl habitat 
definitions and retention standards while allowing substantial continued logging in owl habitat.


Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to 
continue, some level of take must be presumed to occur in the absence of a regulatory mechanism that 
ensures take avoidance.


Inadequacies of FPRs for Protecting Northern Spotted Owls
Reliance upon the habitat requirements of 14 CCR 919.9(g)[939.9(g)] is inadequate and will not avoid 
take of NSO, as noted by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife  
Service Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in  
California's Northern Interior Region (FWS Regulatory and Scientific Basis). Under item B in this 
document, the FWS notes several reasons why the current FPRs are not adequate to evaluate or avoid 
take. These reasons include new information available since the rules were enacted, the Service's 
experience with the TA process, and analysis indicating loss of territories under the FPRs. (FWS 
Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the current FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental take of
NSO were therefore based on comparison of proposed post-harvest habitat conditions with the 
amount and of quality of habitat observed at occupied NSO sites described in various studies. 
Under this standard, habitat modification potentially could result in substantial reduction of 
reproduction, survival, and occupancy at NSO activity centers without the appearance of take, 
because habitat conditions resemble other low-quality NSO territories. NSO are known to occupy 
low-quality sites where their reproduction and survival are substantially reduced (Franklin et al. 
2000, Dugger et al. 2005); the existence of these low quality sites suggests that reliance on habitat 
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conditions corresponding to the presence or absence of owls at historic territories represents a low 
bar for determining habitat thresholds and take.” (FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those take
avoidance guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended for 
use in estimating the likelihood of take of an individual NSO under the ESA; they do not represent 
habitat conditions required for habitat growth or recovery. The FWS guidelines focus solely on 
individual NSO territories and do not incorporate large-scale issues such as connectivity and 
dispersal of habitat, wintering habitat, or long-term habitat disturbance patterns.” (FWS 
Regulatory and Scientific Basis ) 


As this Document explains, even the FWS standards have reduced habitat viability and quality to the 
point where take has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).


Differences in Habitat Definitions
One significant difference between FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat . The FWS guidelines habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the FPRs
would at best qualify for low-quality foraging habitat under the FWS definitions. In the Cal Fire
document, the FWS notes, “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat  
definitions in the FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are typically poor  
habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS further expounds on the inadequacies of the FPR definitions. “Service staff in the Yreka
Fish and Wildlife Office believe that application of the FPRs typically does not avoid or reduce the
likelihood of take of NSO. This is because the habitat definitions and retention standards in the FPRs
represent minimum values that are below the habitat parameters associated with reasonable levels of
territory occupancy, survival, and reproduction by NSO.”(ibid)


Finally, the Cal Fire Document states:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, or at best represent  
the bare minimum conditions. Take may easily occur as repeated harvest entries reduce stand structure  
from whatever the owls originally occupied to the uniformly low values allowed under the rules...In our  
review/assessment of NSO habitat relationships in the interior zone, we were unable to find any 
support for significant NSO use of habitat conditions allowed under the definitions in 895.1.”  
(Emphasis Added)(Cal Fire 2009)


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standards in
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Option G with the scientific record on spotted owls when it clearly indicates that such low quality
habitat and low acreages of habitat are known to be inadequate to support critical life history traits of
NSOs, including occupancy, reproduction,dispersal, and survival.


The THP lacks supporting information that would document and demonstrate avoidance of take. There
is no description of the quality of the existing NSO habitat other than in terms of type by acre. There is
no support of Cal Fire's determination that SPI's owl habitat typing is accurate and meets the minimum
requirements of the rules or the FWS guidelines. Variables such as volume, basal area, tree height, 
DBH, density, canopy closure, QMD, expected rate of future growth etc would be expected. Cal Fire 
could also post the aerial photos used in their determination on the Cal Fire FTP site with the THPs. 
The intentions for future forest management (such as dominant silviculture, rotation age, density, 
thinning – or not, landscape planning/harvest planning) and an analysis of its long term effects on NSO 
of are lacking. Please make it more clear that Cal Fire is making an informed decision.


Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of 14 CCR 919.9(g)[939(g)] in the document Cal 
Fire's Use of 14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take Avoidance  
Determinations. 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3mi of a known NSO activity center outside of 
the NSO evaluation area, adhere to the USFWS guidelines where possible. This is due to the 
USFWS observation that following these guidelines “is the most effective manner of avoiding 
take.” (Cal Fire 2009)


Cal Fire's solution to the fact that the FPRs are inadequate to avoid take appears to be recommend the
use the FWS standards while at the same time suggesting that RPFs (via the SOEs) rationalize why 
their alternative to the FWS standard “will still ensure take avoidance”. The problem is that Cal Fire 
lacks the necessary expertise in spotted owl biology to know the difference between a alternative 
proposal that would cause take from one that won't.


We remind Cal Fire that take can occur even with an abundance of habitat post harvest, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
can also occur when 'operations are limited to the fringe of the outer circle of the AC', especially when
the rest of the habitat in the AC has been fragmented and degraded by extensive timber harvest.
There is no mention of “site-specific measures” that would serve to avoid take in the absence of
compliance with the FWS take avoidance guidelines. HRAs are mentioned in the plan as providing 
sufficient post-harvest habitat. Yet the characteristics, spacial distribution, and extent of these stands are 
not discussed. We fail to see the connection between these retention areas and actual take avoidance.


Failure to address cumulative impacts to NSO
THP 1-09-078LAS, “Big Widow” fails to address or assess potential cumulative impacts to NSO in any 
quantitative or meaningful way.  This fact is reflected in the USFWS Technical Assistance letter dated 
8/13/10:
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“The Service finds that direct, indirect, and cumulative effects of past Federal and non-federal  
activities have been inadequately tracked, quantified, or analyzed.” (USFWS 8/13/10)


The Service identifies the specific deficiencies in the analysis:


“...the Widow Peak's THP's Cumulative Effects Analysis for NSOs does not provide any information  
on the number, names, or types of activities within the Biological Assessment Area and does not 
quantify effects to NSO habitat of past actions.”(USFWS 8/13/10)


Please provide a detailed analysis of the impacts of past activities, both on private and federal lands, on 
activity centers LAS032 and LAS035, describing the amount and quality of NSO habitat-altering 
activities, at a minimum over the last 10 years.  Impacts from logging operations further back than 10 
years actually should be considered, as habitat-altering activities that occurred within the last 20 years 
will still have a significant impact due to the absence of adequate time to recover owl habitat lost as a 
result of those operations. Please explain how SPI, Cal Fire, EPIC, or the general public can adequately 
assess the potential for cumulative impacts to these NSO activity centers lacking actual analysis of 
habitat loss over time associated with these sites.


Our own analysis of past projects based on the Cal Fire THP GIS layer (Attachment F) indicates that 
NSO activity center LAS032 has been significantly impacted by past activities, including logging 
within 500 and 1,000 feet of the activity center.  Even though not all this logging was conducted using 
even-aged management, the fact remains that these repeated entries into these territories have reduced 
or degraded suitable NSO habitat.  Given that no quantitative analysis of those entries and the resulting 
impacts has been provided, please explain how a determination can be made based on substantial 
evidence that direct or cumulative impacts to NSO will not occur.


Section IV does not provide any discussion whatsoever of reasonably foreseeable future
projects. Please explain how Cal Fire, EPIC, or the public can evaluate any potentially significant,
adverse cumulative impacts on any public trust resource in the absence of such fundamental 
information, and information that is clearly called for in Technical Rule Addendum #2. Please provide a 
discussion of reasonably foreseeable future projects within the assessment area, including both SPI and 
USFS lands including silvicultural breakdown, yarding breakdown, and the potential location of the 
future projects. Because the plan submitter is a large timber company we have reason the believe that 
they posses a detailed system of timber inventory and harvest scheduling. If they don't, they are 
probably failing to meet forest practices rules obligations regarding Sustained Forestry Planning (14 
CCR 913.10 and 913.11). 


Please provide a discussion of NSO available habitat within the biological assessment area for NSO 
Activity Centers LAS032 and LAS035 and how this habitat will be impacted by reasonably foreseeable 
future projects. Lacking this information, the plan as proposed is incomplete, and inadequate to 
evaluate potentially significant, direct, indirect, or cumulative impacts to NSO and their available 
habitat within the biological assessment area.
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As written, the THP does not provide the opportunity for Cal Fire, EPIC, or the public to assess
potential direct, indirect, or cumulative impacts to NSO Activity Centers within the biological
assessment area. This plan must include such information and must be recirculated once the 
information is provided in order to give EPIC and the pubic ample time and opportunity to review a 
full, complete, and accurate assessment of potential impacts to NSO.


Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “there is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a material
way, or is insufficient to evaluate significant environmental effects.” This plan is clearly incomplete 
and inadequate to assess potentially significant direct and cumulative impacts to NSO. Additionally, 
this plan does not adequately assess potentially significant, adverse, cumulative impacts to NSO as 
submitted. 


Compliance with the Provisions of 14 CCR 919.9(g)[939.9(g)] and 14 CCR 919.10[939.10] has not 
been demonstrated in this plan due to the lack of sufficient information, analysis, and discussion from 
either SPI, the RPF, a so-called “spotted owl expert” or other “designated biologist”.  Also, there is no 
documentation in the record as provided on the Cal Fire FTP website that Cal Fire has consulted with 
its biologist, Mr. Bob Motroni, regarding the potential impacts of logging within 500-1000 feet of NSO 
activity center LAS035.  Thus the plan as proposed is simply incomplete, and inadequate to allow SPI, 
Cal Fire, EPIC, or the public to ensure that the above-referenced FPR sections have been complied 
with.


Furthermore it is clear that there is no real established process for how take avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be denied 
unless substantial changes are made, substantial issues are addressed, and substantial information is 
provided. Once these deficiencies are corrected and the information is provided in the THP, then it must 
be recirculated for review and comment by the public. This revised and recirculated THP must include 
any determination as to take of the NSO.


For EPIC,


Rob DiPerna


Attachments


Attachment A: Technical Assistance for Determination of Unoccupied or Abandoned Status for 
Northern Spotted Owl Sites 


Attachment B: US Fish and Wildlife Service Northern Spotted Owl Timber Harvest Plan Technical
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Assistance “Red Flag” list—Interior 2/27/08


Attachment C: Cal Fire's use of 14 CCR 919.9(g)[939.9(g)][939.9(g)] in Making Northern Spotted Owl 
Take Avoidance Determinations


Attachment D: Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for
Evaluation of Take of Northern Spotted Owls on Private Timberlands in California's Northern Interior
Region


Attachment E: EPIC GIS habitat analysis map


Attachment F: EPIC GIS aerial screen shot for LAS035


Attachment G: EIC GIS past projects layer
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4/25/11


Mr. Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding, CA 96002


Mr. Bacca,


The Environmental Protection Information Center (EPIC) submits the following comments regarding 
Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-10-011TRI, “Dyno".  


These comments will address the following issues in detail: Summary of concerns, Operational details, 
Cal Fire's use of option 'g', Cal Fire has no authority to determine the likelihood of take, Logging on 
private industrial lands in Northwest California, approved by Cal Fire has lead to substantial and 
systematic take of NSO, deficiencies of option 'g', Cal Fire's solution is inadequate, failure to 
demonstrate compliance with 14 CCR 919.10[939.10], Failure to comply with key provisions of the US 
Fish and Wildlife Service take avoidance guidelines, clearcut logging within 1,000 feet of NSO activity 
center TRI0316, the location of activity center TRI070, creation of a new activity center, questions 
about Barred Owl occurrences, cumulative impacts to NSO, and our conclusion.  Please address each 
of these concerns in writing prior to approval of this THP.


I. Summary
As currently written, THP 2-10-011TRI “Dyno” fails to provide substantial evidence that the methods 
chosen to avoid take of Northern Spotted Owl (NSO) will in fact accomplish this goal. Application of 
14 CCR 919.9(g)[939.9(g)][939.9(g)] in this instance is insufficient to protect NSO from unauthorized 
take. This plan as proposed fails to fully comply with the letter and intent of 14 CCR 919.10[939.10].


Failure to comply with key provisions of the US Fish and Wildlife Service guidelines and logging 
within close proximity of a deficient activity center reveals a high likelihood that unauthorized take of 
NSO will occur.  Furthermore, failure to protect both nest sites associated with activity center TRI070 
would also run a high risk of take.  Failure to create a new activity center as recommended by Cal Fire 
biologist Mr. Bob Motroni also leaves this plan at a high risk of take.  Finally, failure to address or 
assess cumulative impacts to NSO leaves this plan inadequate to prevent significant direct and 
cumulative impacts to NSO.  


II. Operational Details
The “Dyno” THP proposes to log a total of 276 acres, 261 of these acres will be clearcut, 9 will be 
harvested via selection logging, three acres will be harvested by commercial thinning, and 3 acres will 
be harvested using an alternative prescription.  Yarding method appears to be mostly tractor, and the 
erosion hazard rating ranges from low, to medium, to high.
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The “Dyno” THP is within the 1.3 mile buffer of five known NSO activity centers (TRI0070, TRI0182, 
TRI0019, TRI 0316, and TRI0156). This plan proposes to avoid 'take' of NSO through application of 
14 CCR 919.9(g) [939.9(g)]. Use of Option “g” raises several substantial concerns over the plan's 
ability to avoid unauthorized take of NSO. There are substantial differences between the FPR standards 
and the USFWS take avoidance standards for the interior forest region. In the case of the “Dyno” THP, 
use of the interior USFWS take avoidance guidelines Option “e” is necessary and appropriate to ensure 
that unauthorized take of a federally listed species does not occur.


III. Cal Fire's Use of option 'g'
SPI chose option 'g' as a tool to evaluate impacts on NSO. EPIC has been denied the opportunity to 
analyze the potential for take or potential and significant impacts because critical information has not 
been provided to the public prior to approval of the THP. 14 CCR 898.2(c) Special Conditions 
Requiring Disapproval of Plans states:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist:


(c)There is evidence that the information contained in the plan is incorrect, incomplete or
misleading in a material way, or is insufficient to evaluate significant environmental effects.
The sufficiency of the information provided in a THP to evaluate significant environmental
effects shall be judged in light of what is reasonable and necessary.” (Emphasis added)


The RPF and SPI have failed to provide adequate information to demonstrate how proposed logging 
operations under the “Dyno” THP will avoid take of Northern Spotted Owls.  In this instance, simply 
complying with the post-harvest total acreage retention standards of option 'g' does not demonstrate 
that take of this federally listed species will be avoided.  


Section II, Item #32(a) under Standard NSO Protections #2 on page 25 of the plan states that,


 “No timber operations shall occur until such time as all surveys are current for the current or 
immediately preceding survey period are complete; the results have been provided to 
CALFIRE; and a take avoidance determination (TAD) have been incorporated or amended into 
the plan.”


Please explain how the so-called take avoidance determination will be 'incorporated' into the plan.


Use of option (g) appears to be in violation of the rules as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” (TAD) defined or referenced in the Forest Practice Rules. What
is a “Take Avoidance Determination,” and what criteria does Cal Fire use to make such a 
determination? Please provide EPIC with the criteria used in this determination, so that EPIC can
review them.


Secondly, any determination as to take must be fully explained and supported in the THP, so that the
public may review and comment upon it. This is not something that can occur after approval. 14 CCR
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898.2(f) prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that
determination must have been made no later than the time of THP approval, and it must be based on
analysis and evidence available for public review and comment. This is consistent with CEQA and the
Forest Practice Rules and the Forest Practice Act.


Any attempt to make a take determination after approval would constitute an illegal post-hoc
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest Practice
Act, information concerning the evaluation of potential take of NSO should be included in the plan
prior to approval to allow the public to fully evaluate the materials and comment on potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. EPIC and
the general public have the right to review potential significant impacts in light of the whole of the
record. Such informed review is impossible if analysis and determination of NSO impacts or issuance
of TAD are executed after public comment. The “Take Avoidance Determination” must be subject to
transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment as stated in the THP, such an amendment must be treated as a substantial deviation, for the
reasons stated above: (To date, Cal Fire has been treating these amendments as minor unless
new owls are found or operations change) such evidence and determination must be subject to public
review and comment, including such information as an amendment deprives EPIC and the public of the
opportunity to review NSO survey data, and to review information available that the Department is
relying on to make such a determination.


Fourth, any attempt to make a so-called “Take Avoidance Determination,” whether before or after a
THP is approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire
does not have the expertise or legal authority to make a determination of take of a federally listed
species.  


Please address each of the points raised immediately above. Please explain in detail how this so-called
“Take Avoidance Determination” will occur, when and by whom. Will independent review and
inspection be conducted? If so, please advise when that will occur and under what circumstances.
Please provide a copy of any documents Cal Fire relies on to issue a so-called “Take Avoidance
Determination”, such as lists of criteria for what constitutes take avoidance, scientific publications on
the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire guidance documents that
have been written in response to Cal Fire's new responsibility to conduct option “g” take avoidance
determinations.


IV. Cal Fire has no authority to determine the likelihood of take
Option 'g' is not a valid rule, because the process set out does not and cannot ensure avoidance of 
approving plans which may affect the NSO, rely on provisions which have the potential for Cal Fire to 
authorize take, an authority it does not have, and the Board of Forestry (the Board) cannot grant or 
confer.
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The implementation of option 'g' under the FPRs has the potential to cause take of the NSO.
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken
in the absence of CEQA and FPR compliance. The Board's decision to implement option 'g' did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which
are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist: …(f) Implementation of the plan as proposed would result in the
taking of an individual Northern Spotted Owl prohibited by the Federal Endangered Species
Act.”


Cal Fire is now implementing option 'g' such that there is a clear potential (as demonstrated
in the THPs) for take to occur under Cal Fire's Take Avoidance Determinations. Please note that 14
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the
ESA. Cal Fire simply may not allow any plan that would result in take.  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed species
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1
(Cal Fire 2008) [Attachment A]. That is not what the rule says; rather, it prohibits Cal Fire from
approving a plan that would cause take. That is not the same as giving Cal Fire authority to determine
take or no take, any more than Cal Fire is free to determine whether a plan may violate a water quality
control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure
take avoidance, it must adopt guidelines that clearly preclude harm to NSOs and their habitat.
Cal Fire is well aware that option 'g' does not provide adequate standards to prevent NSO take. In a 
document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted Owl Take  
Avoidance Determinations, 8/17/2009[Attachment B] (Cal Fire, 8/17/09), Cal Fire provides FWS 
communications which establish that compliance with subdivision (g) does not prevent take of NSO. 
Accordingly, in the absence of actual consultation with FWS to establish no take, Cal Fire cannot
make a determination of no take. It does not have the authority, the standards, or the best science upon
which to make such a determination.


V. Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to
cause significant harm to northern spotted owls and their habitat over the two decades since the owl’s
listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory and
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Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and 
Scientific Basis)[Attachment C] dated 12/14/09 and provided on Cal Fire’s website, notes that,


“…our combined experience with hundreds of THPs indicates that the cumulative effects of
repeated entries within many NSO home ranges has reduced habitat quality to a degree
causing reduced occupancy rates and frequent site abandonment. In a large proportion of
technical assistance letters to CAL FIRE and industrial timberland owners during the past five
years, we noted the lack of NSO responses at historic territories, and described habitat
conditions considered inadequate to support continued occupancy and reproduction.”
(emphasis added) (p 11)


The same document advises that,


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do not 
support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.


Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.
Please note that these impacts almost entirely preceded the arrival of the Barred Owl (BO) in NW
California. The presence of BO in NW California complicates CAL FIRE’s efforts with respect to NSO
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take avoidance in several ways. Because the presence of BO itself threatens NSO, where BO is present,
even relatively minor additional impacts from habitat modification may substantially impair NSO
survival and reproduction – ie, lead to take of NSO.


Thus, CAL FIRE cannot reasonably assume that habitat-based standards alone for take assessment will 
suffice to preclude take where BO is or may be present. As well, BO presence substantially complicates 
questions of how to survey effectively for NSO because NSO respond less frequently to vocalizations 
when BO are present. (Final Report: Estimating Northern Spotted Owl Detection Probabilities:  
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009)(Attachment D)


It is worth noting, in the context of the present rule making, that the FPRs were seldom if ever the sole
basis for NSO habitat protections during the period summarized in the above analysis of NSO
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely
that the level and intensity of harms suffered by the NSO would have been far worse had California’s
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.
These data are clear evidence of substantial and ongoing take of NSO and their habitat on private
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of
Cal Fire's present policy, that take avoidance can be assured using general provisions for owl habitat
definitions and retention standards while allowing substantial continued logging in owl habitat.


Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to
continue, some level of take must be presumed to occur in the absence of a regulatory mechanism that
ensures take avoidance.


VI. Deficiencies of option 'g'
Option “g” has only recently come into widespread use. These rules reflect knowledge of spotted owls
and owl biology 19 years ago. The rules are now completely out of date and clearly inconsistent with
the current biological analysis for NSO.


Reliance upon the habitat levels of option 'g' is inadequate and will not avoid take of NSO as outlined 
by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidelines for  
Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's Northern Interior  
Region (FWS Regulatory and Scientific Basis).


Under item B in this document, the FWS notes several reasons why the current FPRs are not adequate
to evaluate or avoid take. These reasons include new information available since the rules were enacted
(which have changed the amount required, the habitat definitions, and spatial arrangement criteria), the
Service's experience with the TA process, and analysis indicating loss of territories under the FPRs.
(FWS Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the current
FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental
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take of NSO were therefore based on comparison of proposed post-harvest habitat conditions
with the amount and of quality of habitat observed at occupied NSO sites described in various
studies. Under this standard, habitat modification potentially could result in substantial
reduction of reproduction, survival, and occupancy at NSO activity centers without the
appearance of take, because habitat conditions resemble other low-quality NSO territories. 
NSO are known to occupy low-quality sites where their reproduction and survival are
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these low
quality sites suggests that reliance on habitat conditions corresponding to the presence or
of owls at historic territories represents a low bar for determining habitat thresholds and take.”
(FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those take
avoidance guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended
for use in estimating the likelihood of take of an individual NSO under the ESA; they do not
represent habitat conditions required for habitat growth or recovery. The FWS guidelines focus
solely on individual NSO territories and do not incorporate large-scale issues such as
connectivity and dispersal of habitat, wintering habitat, or long-term habitat disturbance
patterns.” (FWS Regulatory and Scientific Basis )


As this Document explains, even the FWS standards have reduced habitat viability and quality to the
point where take has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).


VII. Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of option 'g' in the document Cal Fire's Use of 14 
CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations:


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is
due to the USFWS observation that following these guidelines “is the most effective manner of
avoiding take.” (Cal Fire 2009)


Cal Fire's solution to the fact that the FPRs are inadequate to avoid take is to strongly recommend the 
use the FWS standards out of one side of their mouth and out of the other suggest that RPFs (via the
Spotted Owl Experts who are often in employ of the company) rationalize why their alternative to the
FWS standard “will still ensure take avoidance”. The problem is that Cal Fire lacks the necessary
expertise in spotted owl biology to know the difference between a alternative proposal that would cause
take from one that wouldn't.


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
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can also occur when operations are limited to the fringe of the outer circle of the activity centers,
especially when the rest of the habitat in the territory has been fragmented and degraded by extensive
timber harvest. There is no mention of site-specific measures that would serve to avoid take in the
absence of compliance with the FWS take avoidance guidelines.


VIII. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that 'harm' to NSO will occur if any of the
following conditions exist:
(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which heavily relies on the inadequate 
retention standards in the FPRs to assume that take will not occur. Clearcut logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI have 
failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat elements will 
not impair essential life history behaviors of NSO.


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat retention 
standards and protection measures for NSO in the Forest Practice Rules.  These statements do not 
demonstrate that feeding will not be impacted since there is no discussion of current prey base, or how 
clearcutting within 1,000 feet of an activity center will alter that prey base.  They fail to demonstrate 
how clearcutting within 1,000 feet of an activity center will avoid disrupting mating or breeding 
behaviors.  They fail to demonstrate how clearcutting of suitable habitat within 1,000 feet of an activity 
center will avoid disrupting sheltering behaviors, including a failure to demonstrate that microclimates 
will not be adversely affected. No data on microclimate is provided. These statements fail to 
demonstrate that shelter to allow escapement from predators and severe weather will not be adversely 
altered.  No discussion of edge effects or weather impacts is provided. These statements fail to 
demonstrate how connectivity of habitats to facilitate dispersal will be impacted by logging within 
1,000 feet of an activity center.  Dispersal is not discussed.


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that take of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
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proposed operations will avoid take. Please address how clearcut logging within 1,000 feet of an 
activity center will avoid harm as described in 14 CCR 919.10[14 CCR 939.10]. Please include a 
detailed analysis demonstrating that microclimates will not be adversely affected, and that essential 
behaviors including feeding, sheltering, breeding, escapement, and dispersal will not be significantly 
impacted. Lacking such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or 
the public to evaluate the potential for take of NSO.


IX. Failure to comply with key provisions of the USFWS take avoidance guidelines
The “Dyno” THP fails to comply with key provisions of the USFWS take avoidance guidelines for the 
interior forest region, thus increasing the likelihood that take of NSO may occur as a result of proposed 
logging operations.


Clearcutting will reduce suitable habitat. The recovery time for this habitat to regenerate and 
functionally support owls is currently unknown. The value of such potential future habitat is also 
unknown. There is simply no scientific justification that would allow SPI to clearcut between 1,000 
feet and 0.5 miles of NSO activity center TRI0316. Considering this landscape, please explain how the 
Department can make a determination that the operational restrictions associated with the “Dyno” THP 
will provide equal or greater protection for NSO and its habitat when compared to the USFWS take 
avoidance guidelines for the interior.  The Service's guidelines have clearly delineated the area within 
1,00 feet of an NSO activity center as no-harvest.  Given this landscape, and the fact that TRI0316 is 
already significantly and cumulatively impacted, please explain why logging within 1,000 feet is 
deemed an acceptable measure for avoiding take. 


Another key provision of the USFWS interior guidance not being employed by SPI is the 
recommendation that the core radius for the activity center be 0.5 miles. Due to interior forest 
conditions, the Service recommended this radius as opposed to the 0.7 mile radius used in the coastal 
guidance and in the Forest Practice Rules. Utilization of the 0.7 mile radius as the core area may mask 
habitat conditions within the smaller area that owls in the interior region are likely to utilize the most
for essential nesting and roosting behaviors. Use of the 0.7 mile radius allows SPI to claim more
habitat than is actually available in the core area of use. Please provide an analysis of habitat available
based on the 0.5 mile radius.  Furthermore, mixing the use of interior definitions but FPRs analysis 
radius is not consistent with the intent of the Service's guidelines, and is not justifiable by either science 
or regulation.


The US Fish and Wildlife Service take avoidance guidelines for the interior call for the retention of 
greater than 250 acres of nesting/roosting habitat comprised of 100 acres of high-quality 
nesting/roosting and 150 acres of nesting/roosting.  Furthermore the guidelines call for retention of 150 
acres of foraging habitat comprised of 100 acres of foraging habitat and 50 acres of low-quality 
foraging habitat.  Since activity center TRI0316 is currently deficient in high-quality nesting/roosting 
and nesting/roosting habitat, as well as foraging habitat, further loss of habitat, even if it's low-quality 
foraging, could result in take, particularly since operations are planned within 1,000 feet and 0.5 miles 
of the activity center.  


The RPF and SPI have failed to discuss, let alone demonstrate how these proposals will serve to meet 
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the intent of the US Fish and Wildlife Service guidelines.  Furthermore, the RPF and SPI have failed to 
demonstrate how this THP as proposed will provide equal or greater protection for NSO than would the 
use of the US Fish and Wildlife Service's guidelines.  The Service has made it clear that habitat-based 
analysis alone are inadequate, and represents a low bar for determining the potential for take. The 
analysis provided by the RPF in Section V of the plan is not based on substantial evidence, but rather 
reiteration of the habitat retention standards of the rules.  Please demonstrate based on substantial 
evidence how this THP as proposed will provide equal or greater protection for NSO as would the 
application of the US Fish and Wildlife Services guidelines.


X. Clearcut logging within 1,000 feet of NSO activity center TRI0316
The “Dyno” THP currently contains a clearcut logging unit within approximately 900 feet of NSO 
activity center TRI0316.  Survey history for this NSO activity center taken from the “Kay 5” THP (2-
03-135TRI) as well as the “Dyno” THP  indicates that NSO have been detected from at least 2002-
2010 at activity center TRI0316.  This activity center appears to have shifted status from pair to single 
and back again over time.  The 2010 survey data notes responses from survey station 277 near TRI0316 
on 6/30/10.  No indication of whether the response was male or female, juvenile or adult was provided; 
simply documentation of the response.  It is clear that NSO are likely present at activity center 
TRI0316 as of 2010, and as such, proposed logging within 1,000 feet and 0.5 miles of this activity 
center could result in take.


Activity center TRI0316 has been identified as deficient in high quality habitat for NSO by the US Fish 
and Wildlife Service.  The Service has expressed concerns over cumulative impacts to this activity 
center in the past.  In an e-mail to Mr. Dan Craig at Cal Fire from Ms. Laura Finley of the US Fish and 
Wildlife Service dated 5/12/06 regarding THP 2-06-041TRI, “Stone Mule”, (See attachment E, taken 
from Technical Assistance Package for the “Stone Mule” THP) (please note that due to electronic 
mail size restrictions, only the relevant page has been attached) the Service provided a non-
concurrence with SPI's contention that take would be avoided at TRI0316, citing the following:


1) Habitat estimates within 0.7 mile radius of TRI316 over estimate the total amount of suitable habitat 
and also over estimate the amount of high quality nesting habitat.  The total amount of suitable habitat 
may not be 500 acres within the 0.7 and the amount of nesting likely does not equal 200 to 250 acres.


2) Within the home range of TRI316 approximately 60 acres of suitable habitat (30 acres within the 
0.7) were typed as nesting/roosting habitat that were previously typed as nonfunctional habitat 
12/1/2004 for the Kay 5 (THP #2-03-135TRI) technical assistance request.


3) Cumulative effects of repeated entry into the home range of TRI316 diminishing both the amount 
and function of remaining suitable habitat.


4) Slight change in location for activity center TRI316 between the Kay 5 THP and the Stone Mule 
THP with no documentation of rationale.


According to the habitat analysis table provided for the “Stone Mule” THP, only 435 acres of foraging 
habitat and 60 acres of nesting roosting habitat were to be present post-harvest.  The habitat typing was 
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conducted using the definitions of 14 CCR 895.1 rather than the US Fish and Wildlife Service's 
guidelines, which were not available at that time.  According to the habitat analysis table contained in 
Section V, page 238 of the “Dyno” THP which utilizes the US Fish and Wildlife Service's definitions, 
there are currently no acres of high quality nesting roosting habitat available, and 147 acres of 
nesting/roosting habitat available.  Only 9 acres of suitable foraging habitat was identified, while a 
whopping 588 acres is simply classified as low-quality foraging.


There are clear discrepancies between the habitat analysis provided for the “Stone Mule” THP, and the 
“Dyno” THP.  Since the more conservative definitions of the US Fish and Wildlife Service guidelines 
were employed for the “Dyno” THP, there should be a decease in the amount of suitable nesting 
roosting habitat using these definitions as compared to the FPR definitions.  Please explain the 
discrepancies between the two habitat analysis tables, and how the RPF has identified more nesting 
roosting habitat than previously existed. The Service has documented a history of SPI misclassifying 
habitat in past THPs within the project area, as is reflected in the e-mail above.  Please explain how Cal 
Fire can have any confidence in SPI's habitat typing, considering that the Department verifies such 
habitat in the field using foresters rather than biologists.


According to the FWS document US Fish and Wildlife Service Northern Spotted Owl Timber Harvest  
Plan Technical Assistance “Red Flag” list—Interior, dated 2/27/08. The Service notes, “Harvesting  
within 0.5 mile of an Activity Center—likely to result in take at many Activity Centers because of  
previous reductions in habitat quality/quantity.” (FWS Red-flag memo 2008)(Attachment F)


NSO activity center TRI0316 has been significantly, adversely, and cumulatively impacted by 
successive logging entries that have been reviewed and approved by the Department.  Further clearcut 
logging within close proximity to this nest site poses a high risk of take.  The USFWS take avoidance 
guidelines for the interior have established the area within 1,000 feet of an NSO activity center as no 
harvest. Please provide a scientific justification to allow clearcut logging within this distance of a 
cumulatively impacted activity center, and how such logging can avoid take.


Considering that activity center TRI0316 is already deficient in high quality nesting and roosting 
habitat, loss of other suitable habitat, even if it's low-quality foraging habitat, could result in take. 
Neither the RPF or Cal Fire have presented any regulatory or scientific justification to allow further 
logging in a deficient activity center.  Simple reiteration of the Forest Practice Rules and statements 
that take shall not occur made by the RPF do not demonstrate based on substantial evidence that take 
will not occur.  Such statements are boiler-plate and conclusory, and not based on factual evidence 
present in the public record.  Furthermore, these statements have been made by the RPF representing 
the interests of SPI, rather than an independent biologist who represents the interests of the owl and owl 
science. Certification of this RPF as a so-called 'spotted owl expert' does not change this essential fact.  


XI. Location of NSO activity center TRI0070
EPIC has reviewed the available information regarding the location of NSO activity center TRI0070, 
and we concur with the analysis provided by Cal Fire biologist Mr. Bob Motroni in a letter from Cal 
Fire to Mr. Tom Walz of SPI dated March 21, 2011.  There is not enough information either to move 
the activity center to its historic location, or to abandon the nest site in Section 10.  It is well known 
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that NSO can and often do utilize more than one nest site and that NSO often rotate nest sites annually. 
We concur with Mr. Motroni's analysis that the implementation of the clearcut in section 3 was 
unacceptably high. 


Lacking the ability to definitively determine a location for this activity center it must be recognized that 
NSO move, and rotate their nest sites over time, and allowance of impacts to any of these nest sites, 
whether in the NSO database location or not, would still be significant and could potentially result in 
take.  Given the uncertainties around the location of activity center TRI0070, as well as the 
complications posed by the Barred Owl occurrence, it would be prudent for the Department to refer this 
instance to the US Fish and Wildlife Service and request technical assistance.  


XII. Establishment of a new activity center
EPIC has reviewed the 2010 NSO survey data and concur with Cal Fire biologist Mr. Bob Motroni's 
recommendation that a new activity center should be established in Section 4, T34N-R9W near NSO 
survey station 109.  We believe that Mr. Motroni's interpretation of the definition of 'activity center' in 
14 CCR 895.1 is correct.  It is clear from the survey data that NSO are utilizing the habitat associated 
with the area of survey station 109, and as such, any operations that would take habitat or otherwise 
harm NSO must be consider to be take, whether an official 'activity center' is established or not. The 
ESA protects owls and owl habitat irrespective of whether or not the owls are occupying a known 
'activity center'.  Furthermore, the owls don't know the difference between a suitable site that's 
designated as an 'activity center' and a suitable site that is not.  SPI and Cal Fire are just as liable for 
take of individual NSO whether or not an 'activity center' has been designated for the owls in question.


If there is to be a dispute over the establishment of a new activity center near survey station 109, EPIC 
recommends that Cal Fire refer this case to the US Fish and Wildlife Service and request technical 
assistance.  The risk of not establishing a new activity center near survey station 109 must be carefully 
weighed by the Department, particularly when the results of surveys suggest that there may have been a 
successful nesting attempt in 2010.  EPIC encourages the Department to enforce the recommendations 
of Mr. Bob Motroni and establish a new activity center near survey station 109.  Failure to do so would 
run a high risk of take.


It must be noted that the full implications of not establishing the new activity center near survey station 
109 are complicated by the fact that the NSO survey call station map provided by the RPF in Section V 
of the plan does not show the THP units in relationship to the survey stations.  Furthermore, the map 
does not show suitable habitat within 0.7 miles of the project are or suitable habitat in relation to the 
survey stations.  Please provide a revised survey station map showing THP units and suitable habitat 
within 0.7 miles of the project area. Furthermore, please provide pre-harvest and post-harvest habitat 
analysis maps and tables for this new activity center.  Failure to do so would clearly be inconsistent 
with the requirements of option 'g', and 14 CCR 919.10[939.10].  Finally, please explain why this THP 
was recommended for approval without requiring the establishment of a new activity center as 
recommended by Mr. Motroni. 


XIII. Questions regarding Barred Owl occurrence
According to the 2010 survey data, Barred Owls have been identified within the territory of NSO 
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activity center TRI0070.  We are concerned that this occurrence may be significantly impacting NSO 
responses and NSO response probabilities.  As demonstrated in Dugger et al. 2009, the presence of 
Barred Owls can have a significant negative effect on NSO detection probabilities and success. 
“Detection probabilities were consistently lower when barred owls were detected in breeding  
territories of northern spotted owls.”(Dugger et al. 2009)


Dugger et al. demonstrates a negative relationship between the existence of Barred Owls and NSO
extinction rates. “The detection of barred owls on spotted owl territories increased extinction rates of
spotted owls consistently across all study areas accept the HJA.” Dugger et al goes on to say that:


“...this likely means the effects of barred owls on spotted owl detections may be stronger now 
than during the time frame of our analysis. This possibility is supported by the fact that the 
analysis with the most recent data...exhibited some of the lowest detection rates observed when 
barred owls were also detected.”(Dugger et al. 2009)


Considering the known occurrence of BO within the THP area, please explain why no supplemental 
BO survey methods were incorporated as recommended by the 2010 FWS draft NSO survey protocol. 
In addition, please explain how Cal Fire can make a determination that take will not occur when NSO 
responses to survey efforts are likely being suppressed by the occurrence of BO.  


Finally, please disclose the exact survey call method employed, ie voice, or electronic.  The 2011 FWS 
NSO survey protocol strongly discourages the use of voice-calling methods.  If voice calling was used, 
please provide a justification as to why, and why the more effective electronic calling was not used.


XIV. Cumulative Impacts to NSO
Section IV of the plan contains a boiler-plate discussion of cumulative effects to NSO that has 
absolutely nothing to do with the “Dyno” THP, and that fails to provide any meaningful information 
about NSO abundance and trends and NSO habitat availability within the biological assessment area. 
The appendix to Technical Rule Addendum #2 under Item (C) #1 states that, “significant cumulative  
effects on listed species may be expected from the results of activities over time which combine to have  
a substantial effect on the species or habitat of the species.” In the case of activity center TRI0316, the 
cumulative impacts of repeated and successive entries has resulted in a significant loss of the quality 
and quantity of habitat for these NSO to the point where further operations must be cumulatively 
considerable.  CEQA guidelines at 14 CCR 15065 clearly delineate such a circumstance as requiring a 
mandatory finding of significance:  “(c): The project has possible environmental effects which are  
individually limited but cumulatively considerable (as defined at 14 CCR 15380).”


Furthermore, Technical Rule Addendum #2 under Item (C) #2 states, “Significant cumulative effects  
may be expected where there is a substantial reduction in required habitat or the project will result in  
substantial interference with the movement of a resident or migratory species.”  Over the last 20 years 
since the owl's listing, there has been a continued and substantial loss of suitable habitat for this 
species, particularly on private lands in California.  In specific terms, logging activities associated with 
activity center TRI0316 has resulted in the incremental degradation and loss of suitable habitat that 
must be deemed cumulatively considerable.  As noted elsewhere, the RPF and SPI have failed to 
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analyze or discuss potentially significant cumulative impacts to NSO associated with this plan in terms 
of how incremental habitat loss in these activity centers has affected feeding, breeding, sheltering, 
dispersal, and escapement.  Neither SPI nor the Department has discussed the implications of how 
further logging will combine with previous entries and how these combined effects will impact resident 
NSO.  The cumulative effects analysis for NSO provided by the RPF simply does not address any of 
this, and fails to address potential impacts, either direct or cumulative impacts, resulting from the 
“Dyno” THP.


This represents a common pattern-in-practice for SPI and Cal Fire.  Cal Fire has a history of failing to 
require detailed information that would allow the Department or the public to consider potentially 
significant cumulative effects to NSO.  The boiler-plate language contained in Section IV of this THP 
simply does not address cumulative impacts on an activity center basis, or on a biological assessment 
area basis, thus rendering the plan inadequate to truly assess the impacts of past, present, and future 
logging activities within these NSO activity centers.


Forsman et al 2010 (in press) has demonstrated a range-wide decline in NSO populations over 11 study 
areas.  Populations on four study areas declined 40-60% during the study, while populations declined 
by 20-30 percent on three other study areas.  Furthermore, Forsman et al 2010 found that adult survival 
was declining on ten of 11 study areas. These study areas include the Oregon/California cascades, and 
both Green Diamond and Hupa land. Forsman et al 2010 goes on to state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al 2010)


It must be noted that the grim numbers in Forsman et al 2010 do not reflect conditions on private 
industrial timberlands due to the fact that vast tracts of private industrial forestlands in Washington, 
Oregon, and California were not included in study areas.  Considering the ineffective protections 
offered to owls on private industrial timberlands in California, these numbers are likely even more dire.


Cal Fire and the plan submitter have failed to address the decline of NSO across its range and have 
failed to demonstrate that logging that could result in take as a result of THPs approved by the 
Department will not result in a bioregional or range-wide cumulative effect.  NSO in Northwest 
California are in real trouble, even in the coastal redwood region where the Department has insisted 
that NSO are not in decline.  Forsman et al 2010 data taken from Green Diamond Resource Company 
lands clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for owl 
centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for take. 
This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate that the 
FPRs as constructed utterly fail to protect owls and owl habitat, and cumulative effects to individuals 
and to the species have been swept under the rug.  Please explain why Department has not required a 
detailed analysis of cumulative impacts to the species bioregionally, or as a whole.
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As written, the cumulative effects discussion for NSO provided in Section IV of the plan simply does 
not comply with the letter or the intent of Technical Rule Addendum #2 due to the lack of analysis of 
the impacts of past, present, and reasonably foreseeable future projects.  Past impact to NSO activity 
centers associated with this plan are not discussed in terms of habitat loss and impacts to essential life 
history behaviors of these NSO.  Thus, this plan fails to provide information regarding cumulative 
impacts that would rise to the level of substantial evidence as defined by CEQA.


XV. Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a  
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO.  This plan as 
proposed run a high risk of take at activity center TRI0316 due to previous successive entries that have 
resulted in significant cumulative impacts due to habitat loss.


Compliance with the provisions of 14 CCR 919.10[939.10] has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate take avoidance based on substantial evidence rather than the inadequate standards of the 
FPRs.  CEQA requires that a public agency shall base its findings on substantial evidence in light of the 
whole of the record (PRC 21081.5).  Substantial evidence is defined at PRC 21021.2(c) as “substantial  
evidence shall include facts, reasonable assumptions based on facts, and expert opinion supported by  
facts.” The NSO take avoidance analysis for the “Dyno” THP provided by the RPF does not actually 
discuss any facts that would demonstrate avoidance of harm as defined in 14 CCR 919.10[939.10]. 
Furthermore, it is difficult to consider the RPF's take avoidance analysis as expert opinion supported by 
facts, as  the standards for certification as a so-called 'spotted owl expert' have been universally decried 
as inadequate, and the RPF provides no facts that would support his opinion other than reiteration of 
the FPRs retention standards.


Given the lack of critical information, as well as inaccuracies noted above, this plan as currently written 
is incomplete, materially misleading, and inadequate to assess potentially significant impacts to NSO 
based on substantial evidence in light of the whole of the record.


Furthermore it is clear that there is no real established process for how take avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be denied 
unless substantial changes are made, substantial issues are addressed, and substantial information is 
provided. Once these deficiencies are corrected and the information is provided in the THP, then it must 
be recirculated for review and comment by the public. This revised and recirculated THP must include 
any determination as to take of the NSO.


For EPIC,


Rob DiPerna
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Attachments


Attachment A:  Cal Fire, Important Information for Timber Operations Proposed with the Range of the  
Northern Spotted Owl, Feb. 2008


Attachment B: Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted
Owl Take Avoidance Determinations, 8/17/2009


Attachment C: Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidelines for  
Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's Northern Interior  
Region (USFWS, 2008)


Attachment D: Final Report: Estimating Northern Spotted Owl Detection Probabilities:
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009


Attachment E:  e-mail to Mr. Dan Craig at Cal Fire from Ms. Laura Finley of the US Fish and Wildlife  
Service dated 5/12/06 regarding THP 2-06-041TRI, “Stone Mule”, taken from “Stone Mule” THP 
Technical Assistance Package


Attachment F: US Fish and Wildlife Service Northern Spotted Owl Timber Harvest Plan Technical  
Assistance “Red Flag” list—Interior, dated 2/27/08
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4/1/11


Mr. Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding, CA 96002


Mr. Bacca,


The Environmental Protection Information Center (EPIC) wishes to submit the following comments 
regarding Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-10-019TRI, “Ebert”.


As currently written, THP 2-10-019TRI fails to provide substantial evidence that the methods chosen
to avoid take of Northern Spotted Owl (NSO) will in fact accomplish this goal. Application of 14 CCR
919.9(g)[939.9(g)][939.9(g)] in this instance is insufficient to protect NSO from unauthorized take.
This plan as proposed fails to fully comply with the letter and intent of 14 CCR 919.10[939.10].
Furthermore, cumulative impacts have not been adequately addressed, analyzed, or mitigated.


Operational Details
THP 2-10-019TRI is located in the Swift Creek, Davis Creek, Clawton Creek, East Fork Stuart Fork 
planning watersheds, near Coventry Mill, and Trinity Center, Trinity County, California.  The proposes 
to log a total of 1,515 acres, 813 acres by clearcut, 26 acres by selection, 601 acres as commercial 
thinning, 7 acres of shelterwood removal, 22 acres of seed tree removal, and two acres of road right-of-
way construction.  Harvesting methods include both tractor and cable operations.  The erosion hazard 
rating for units within the THP ranges from low, to moderate, to high.


THP 2-10-019TRI is within the 1.3 mile buffer of three known NSO activity centers (TRI149, TRI202, 
and TRI231). This plan proposes to avoid 'take' of NSO through application of 14 CCR 919.9(g)
[939.9(g)]. Use of Option “g” raises several substantial concerns over the plan's ability to
avoid unauthorized take of NSO. There are substantial differences between the FPR standards and the 
USFWS take avoidance standards for the interior forest region. In the case of the THP 2-10-019TRI, 
use of the interior USFWS take avoidance guidelines Option “e” is necessary and appropriate to ensure 
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that unauthorized take of a federally listed species does not occur.


Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)] 
SPI chose 14 CCR 919(g)[939(g)](option g) as a tool to evaluate impacts on NSO. EPIC has been
denied the opportunity to analyze the potential for take or potential and significant impacts because
critical information has not been provided to the public prior to approval of the THP.
14 CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist:


(c)There is evidence that the information contained in the plan is incorrect, incomplete or
misleading in a material way, or is insufficient to evaluate significant environmental effects.
The sufficiency of the information provided in a THP to evaluate significant environmental
effects shall be judged in light of what is reasonable and necessary.” (Emphasis added)


The RPF and SPI have failed to provide adequate information to demonstrate how proposed logging 
operations under THP 2-10-019TRI will avoid take of Northern Spotted Owls.  In this instance, simply 
complying with the post-harvest total acreage retention standards of 14 CCR 919.9(g)[939.9(g)] does 
not demonstrate that take of this federally listed species will be avoided.


The NSO cumulative impacts discussion contained in Section III, page 84-87 of the plan (why this 
discussion is not included in the cumulative impacts assessment in Section IV of the plan is uncertain), 
states,


“Therefore, by following the application of the forest practice rules & obtaining a Take 
Avoidance Determination (TAD) from CALFIRE, the THP will not result in a direct or indirect 
significant impact to any individual NSO or to the species.”


In addition, Section II, Item #32(a) under Standard NSO Protections #2 states that,


 “No timber operations shall occur until such time as all surveys are current for the current or 
immediately preceding survey period are complete; the results have been provided to 
CALFIRE; and a take avoidance determination (TAD) have been incorporated or amended into 
the plan.”


Please explain how the so-called take avoidance determination will be 'incorporated' into the plan.


Use of option (g) appears to be in violation of the rules as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” (TAD) defined or referenced in the Forest Practice Rules. What
is a “Take Avoidance Determination,” and what criteria does Cal Fire use to make such a 
determination? Please provide EPIC with the criteria used in this determination, so that EPIC can
review them.


Environmental Protection Information Center  145 G Street, Arcata, CA 95521 www.wildcalifornia.org 


Phone: (707) 822-7711  Fax: (707) 822-7712  P.O. Box 543 Redway, CA 9556 epic@wildcalifornia.org
2     



mailto:epic@wildcalifornia.org





Secondly, any determination as to take must be fully explained and supported in the THP, so that the
public may review and comment upon it. This is not something that can occur after approval. 14 CCR
898.2(f) prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that
determination must have been made no later than the time of THP approval, and it must be based on
analysis and evidence available for public review and comment. This is consistent with CEQA and the
Forest Practice Rules and the Forest Practice Act.


Any attempt to make a take determination after approval would constitute an illegal post-hoc
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest Practice
Act, information concerning the evaluation of potential take of NSO should be included in the plan
prior to approval to allow the public to fully evaluate the materials and comment on potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. EPIC and
the general public have the right to review potential significant impacts in light of the whole of the
record. Such informed review is impossible if analysis and determination of NSO impacts or issuance
of TAD are executed after public comment. The “Take Avoidance Determination” must be subject to
transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment as stated in the THP, such an amendment must be treated as a substantial deviation, for the
reasons stated above: (To date, Cal Fire has been treating these amendments as minor unless
new owls are found or operations change) such evidence and determination must be subject to public
review and comment, including such information as an amendment deprives EPIC and the public of the
opportunity to review NSO survey data, and to review information available that the Department is
relying on to make such a determination.


Fourth, any attempt to make a so-called “Take Avoidance Determination,” whether before or after a
THP is approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire
does not have the expertise or legal authority to make a determination of take of a federally listed
species.  


Please address each of the points raised immediately above. Please explain in detail how this so-called
“Take Avoidance Determination” will occur, when and by whom. Will independent review and
inspection be conducted? If so, please advise when that will occur and under what circumstances.
Please provide a copy of any documents Cal Fire relies on to issue a so-called “Take Avoidance
Determination”, such as lists of criteria for what constitutes take avoidance, scientific publications on
the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire guidance documents that
have been written in response to Cal Fire's new responsibility to conduct option “g” take avoidance
determinations.


Cal Fire has no authority to determine the likelihood of take
§ 919.9(g)[939.9(g)] is not a valid rule, because the process set out in § 919.9(g)[939.9(g)] does not and
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cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which have
the potential for Cal Fire to authorize take, an authority it does not have, and the Board of Forestry (the
Board) cannot grant or confer.


The implementation of § 919.9(g)[939.9(g)] under the FPRs has the potential to cause take of the NSO.
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken
in the absence of CEQA and FPR compliance. The Board's decision to implement § 919.9(g) did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which
are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist: …(f) Implementation of the plan as proposed would result in the
taking of an individual Northern Spotted Owl prohibited by the Federal Endangered Species
Act.”


Cal Fire is now implementing § 919.9(g)[939.9(g)] such that there is a clear potential (as demonstrated
in the THPs) for take to occur under Cal Fire's Take Avoidance Determinations. Please note that 14
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the
ESA. Cal Fire simply may not allow any plan that would result in take.  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed species
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1
(Cal Fire 2008) [Attachment A]. That is not what the rule says; rather, it prohibits Cal Fire from
approving a plan that would cause take. That is not the same as giving Cal Fire authority to determine
take or no take, any more than Cal Fire is free to determine whether a plan may violate a water quality
control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure
take avoidance, it must adopt guidelines that clearly preclude harm to NSOs and their habitat.
Cal Fire is well aware that §919.9(g)[939.9(g)] does not provide adequate standards to prevent NSO
take. In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted
Owl Take Avoidance Determinations, 8/17/2009[Attachment B] (Cal Fire, 8/17/09), Cal Fire provides
FWS communications which establish that compliance with subdivision (g) does not prevent take of
NSO. Accordingly, in the absence of actual consultation with FWS to establish no take, Cal Fire cannot
make a determination of no take. It does not have the authority, the standards, or the best science upon
which to make such a determination.
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Where's the take avoidance determination?
Section II, Item #32(a) of the plan regarding Northern Spotted Owl protections measures fails to state 
who is making the so-called take avoidance determination, and fails to provide a sunset date for any 
such determination. Thus is it entirely unclear who is making the so-called take avoidance 
determination, when it will expire, and what conditions SPI must meet before operations on this THP 
may commence.  This THP lacks transparency in terms of who is making the regulatory 
determinations, and when operations may occur once the THP is approved.  Please modify the THP to 
state who is making the take avoidance determination and when it will expire.


Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to
cause significant harm to northern spotted owls and their habitat over the two decades since the owl’s
listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory and
Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and 
Scientific Basis)[Attachment C] dated 12/14/09 and provided on CALFIRE’s website, notes that,


“…our combined experience with hundreds of THPs indicates that the cumulative effects of
repeated entries within many NSO home ranges has reduced habitat quality to a degree
causing reduced occupancy rates and frequent site abandonment. In a large proportion of
technical assistance letters to CAL FIRE and industrial timberland owners during the past five
years, we noted the lack of NSO responses at historic territories, and described habitat
conditions considered inadequate to support continued occupancy and reproduction.”
(emphasis added) (p 11)


The same document advises that,


“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do not 
support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.
Please note that these impacts almost entirely preceded the arrival of the Barred Owl (BO) in NW
California. The presence of BO in NW California complicates CAL FIRE’s efforts with respect to NSO
take avoidance in several ways. Because the presence of BO itself threatens NSO, where BO is present,
even relatively minor additional impacts from habitat modification may substantially impair NSO
survival and reproduction – i.e., lead to take of NSO.


Thus, CAL FIRE cannot reasonably assume that habitat-based standards alone for take assessment will 
suffice to preclude take where BO is or may be present. As well, BO presence substantially complicates 
questions of how to survey effectively for NSO because NSO respond less frequently to vocalizations 
when BO are present. (Final Report: Estimating Northern Spotted Owl Detection Probabilities:  
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009)


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole
basis for NSO habitat protections during the period summarized in the above analysis of NSO
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely
that the level and intensity of harms suffered by the NSO would have been far worse had California’s
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.
These data are clear evidence of substantial and ongoing take of NSO and their habitat on private
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of
Cal Fire's present policy, that take avoidance can be assured using general provisions for owl habitat
definitions and retention standards while allowing substantial continued logging in owl habitat.
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Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to
continue, some level of take must be presumed to occur in the absence of a regulatory mechanism that
ensures take avoidance.


Forsman et al 2010 (in press) has demonstrated a range-wide decline in NSO populations over 11 study 
areas.  Populations on four study areas declined 40-60% during the study, while populations declined 
by 20-30 percent on three other study areas.  Furthermore, Forsman et al 2010 found that adult survival 
was declining on ten of 11 study areas. These study areas include the Oregon/California cascades, and 
both Green Diamond and Hupa land. Forsman et al 2010 goes on to state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al 2010)


It must be noted that the grim numbers in Forsman et al 2010 do not accurately reflect conditions on 
private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas.  Considering the ineffective 
protections offered to owls on private industrial timberlands in California, these numbers are likely 
even more dire.


Cal Fire and the plan submitter have failed to address the decline of NSO across its range and have 
failed to demonstrate that logging that could result in take as a result of THPs approved by the 
Department will not result in a bioregional or range-wide cumulative effect.  NSO in Northwest 
California are in real trouble, even in the coastal redwood region where the Department has insisted 
that NSO are not in decline.  Forsman et al 2010 clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat  for owl 
centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for take. 
This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate that the 
FPRs as constructed utterly fail to protect owls and owl habitat, and that cumulative impacts to 
individuals and to the species have been swept under the rug.  Please explain why Department has not 
required a detailed analysis of cumulative impacts to the species bioregionally, or as a whole.


Deficiencies of 14 CCR 919.9(g)[939.9(g)]
Option “g” has only recently come into widespread use. These rules reflect knowledge of spotted owls
and owl biology 19 years ago. The rules are now completely out of date and clearly inconsistent with
the current biological analysis for NSO.


Reliance upon the habitat levels of 14 CCR 919.9(g)[939.9(g)][939.9(g)] is inadequate and will not
avoid take of NSO as outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and
Wildlife Service Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in
California's Northern Interior Region (FWS Regulatory and Scientific Basis).
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Under item B in this document, the FWS notes several reasons why the current FPRs are not adequate
to evaluate or avoid take. These reasons include new information available since the rules were enacted
(which have changed the amount required, the habitat definitions, and spatial arrangement criteria), the
Service's experience with the TA process, and analysis indicating loss of territories under the FPRs.
(FWS Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the current
FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental
take of NSO were therefore based on comparison of proposed post-harvest habitat conditions
with the amount and of quality of habitat observed at occupied NSO sites described in various
studies. Under this standard, habitat modification potentially could result in substantial
reduction of reproduction, survival, and occupancy at NSO activity centers without the
appearance of take, because habitat conditions resemble other low-quality NSO territories. 
NSO are known to occupy low-quality sites where their reproduction and survival are
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these low
quality sites suggests that reliance on habitat conditions corresponding to the presence or
of owls at historic territories represents a low bar for determining habitat thresholds and take.”
(FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those take
avoidance guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended
for use in estimating the likelihood of take of an individual NSO under the ESA; they do not
represent habitat conditions required for habitat growth or recovery. The FWS guidelines focus
solely on individual NSO territories and do not incorporate large-scale issues such as
connectivity and dispersal of habitat, wintering habitat, or long-term habitat disturbance
patterns.” (FWS Regulatory and Scientific Basis )


As this Document explains, even the FWS standards have reduced habitat viability and quality to the
point where take has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).


Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of 14 CCR 919.9(g)[939.9(g)] in the document Cal
Fire's Use of 14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance
Determinations:


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is
due to the USFWS observation that following these guidelines “is the most effective manner of
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avoiding take.” (Cal Fire 2009)


Cal Fire's solution to the fact that the FPRs are inadequate to avoid take is to strongly recommend the 
use the FWS standards out of one side of their mouth and out of the other suggest that RPFs (via the
Spotted Owl Experts who are often in employ of the company) rationalize why their alternative to the
FWS standard “will still ensure take avoidance”. The problem is that Cal Fire lacks the necessary
expertise in spotted owl biology to know the difference between a alternative proposal that would cause
take from one that wouldn't.


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
can also occur when operations are limited to the fringe of the outer circle of the activity centers,
especially when the rest of the habitat in the territory has been fragmented and degraded by extensive
timber harvest. There is no mention of site-specific measures that would serve to avoid take in the
absence of compliance with the FWS take avoidance guidelines.


Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that 'harm' to NSO will occur if any of the
following conditions exist:
(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which heavily relies on the inadequate 
retention standards in the FPRs to assume that take will not occur. Clearcut logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI have 
failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat elements will 
not impair essential life history behaviors of NSO.


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat retention 
standards and protection measures for NSO in the Forest Practice Rules.  These statements do not 
demonstrate that feeding will not be impacted since there is no discussion of current prey base, or how 
clearcutting within 500 feet of an activity center will alter that prey base.  They fail to demonstrate how 


Environmental Protection Information Center  145 G Street, Arcata, CA 95521 www.wildcalifornia.org 


Phone: (707) 822-7711  Fax: (707) 822-7712  P.O. Box 543 Redway, CA 9556 epic@wildcalifornia.org
9     



mailto:epic@wildcalifornia.org





clearcutting within 500 feet of an activity center will avoid disrupting mating or breeding behaviors. 
They fail to demonstrate how clearcutting of suitable habitat within 500 feet of an activity center will 
avoid disrupting sheltering behaviors, including a failure to demonstrate that microclimates will not be 
adversely affected. No data on microclimate is provided. These statements fail to demonstrate that 
shelter to allow escapement from predators and severe weather will not be adversely altered.  These 
statements fail to demonstrate how connectivity of habitats to facilitate dispersal will be impacted by 
logging within 500 feet of an activity center.  


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that take of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
proposed operations will avoid take. Please address how clearcut logging within 500 feet of an activity 
center will avoid harm as described in 14 CCR 919.10[14 CCR 939.10]. Please include a detailed 
analysis demonstrating that microclimates will not be adversely affected, and that essential behaviors 
including feeding, sheltering, breeding, escapement, and dispersal will not be significantly impacted. 
Lacking such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or the public 
to evaluate the potential for take of NSO.


Logging within 500 feet of NSO Activity Center TRI231
THP 2-10-019TRI proposes clearcut logging within approximately 400 feet of NSO activity center 
TRI231.  The habitat to be clearcut in this area is classified as 'low-quality foraging'.  The RPF and SPI 
have justified these operations by claiming that since the nesting roosting core will not be disturbed, 
that no significant impacts to essential NSO behaviors will occur.  


The RPF and SPI are also relying on the claim that an excess of suitable habitat will exist post-harvest 
within 0.7 miles of the activity center based on the implementation of US Fish and Wildlife Service 
habitat definitions.  The use of the 0.7 mile core area radius for analyzing NSO impacts is inappropriate 
and not justifiable when FWS habitat definitions are employed.  The best available science as reflected 
in the Regulatory and Scientific Basis document clearly suggests that the 0.5 mile radius is the highest 
concentrated area of use by NSO in the interior region.  Application of the 0.7 mile radius in this 
instance masks a lack of high quality suitable habitats for this owl site within 0.5 miles of the nest.


Our conversations with the US Fish and Wildlife Service in Yreka suggest that use of the 0.7 mile core 
radius, even when FWS habitat definitions are employed is inappropriate, and not based on the best 
available science.  This mixing of 'apples and oranges' fails to meet either the letter or the intent of the 
US Fish and Wildlife Service's take avoidance guidelines for the interior.  


If habitat were to be analyzed at the 0.5 mile scale as opposed to the 0.7 mile core area scale, then it 
would be clear that activity center TRI231 is deficient in high quality habitats.  While the RPF provides 
the 500 and 1,000 foot circles for TRI231 on page 223.1 of the plan, he fails to provide any habitat 
analysis information for those radius, thus rendering it difficult to fully assess potentially significant 
direct or cumulative impacts at this owl center.
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Neither the RPF, SPI, or Cal Fire have presented a scientifically justifiable argument that would 
demonstrate that logging within 500 feet of TRI231 will not result in take.  In fact, with regards to a 
similar situation in Timber Harvest Plan 2-10-011TRI, Cal Fire biologist Mr. Bob Motroni stated the 
following regarding clearcutting within 500 feet of an activity center:


“I am not persuaded to conclude that a clear cut within 335 feet of an owl nest site...even if 
presently typed as foraging habitat..will not result in harm.  I know of no literature/professional  
opinion that would support a no take determination for that kind of spatial arrangement of a 
harvest unit.  Specifically, habitat features actually selected by a pair of owls in close proximity 
to the next are not known and there is a wide range of conditions within which NSO nests are 
found.  In other words functional nesting habitat, particularly within the nesting core is most 
likely an interaction of several habitat attributes not just our basal area and trees per acre 
description.  Similarly, NSO nesting core areas frequently consist of several nest sites.  Making 
suitable habitat unsuitable that close to the nest is, in my opinion, a prescription for 
abandonment and take.”(E-mail from Mr. Bob Motroni to Mr. Chris Browder, 7/14/10)


Please note that the above-referenced correspondence is not available on the Cal Fire public FTP 
website, and we only have a hard-copy of this document, which we had to specifically request.  Please 
refer to the 'master' file for THP 2-10-011TRI for a copy of this correspondence.


There appears to be no scientific justification to allow clearcut logging of suitable NSO habitat within 
500 feet of the nest site.  In fact, logging within 0.5 miles of a known activity center has been identified 
as a 'red-flag' issue according to the FWS document US Fish and Wildlife Service Northern Spotted  
Owl Timber Harvest Plan Technical Assistance “Red Flag” list—Interior, dated 2/27/08. [Attachment 
D] The Service notes, “Harvesting within 0.5 mile of an Activity Center—likely to result in take at  
many Activity Centers because of previous reductions in habitat quality/quantity.” (FWS Red-flag 
memo 2008)


In fact, the USFWS take avoidance guidelines for the interior region clearly designate the area within
1,000 feet of an activity center as no harvest. Even though the RPF has insisted that logging within 500 
and 1,000 feet of a nest site will maintain functional habitat characteristics to avoid take, no analysis of 
habitat or habitat impacts within these radius has been provided.  Lacking a detailed description of 
functional characteristic to be retained, such as nesting platforms, snags, green wildlife trees, basal area 
and volume retention, it is difficult, if not impossible to render a determination that take is not likely to 
occur.  


According to the habitat analysis table for activity center TRI231, the RPF identified no high quality 
nesting roosting habitat, and only 133 acres of nesting roosting habitat within 0.7 miles of the nest site. 
The US Fish and Wildlife Service take avoidance guidelines for the interior region suggest that a 
minimum of 250 acres of nesting roosting habitat be present.  Clearly, TRI231 is deficient in high 
quality nesting roosting habitat and nesting roosting habitat as defined by US Fish and Wildlife Service. 
Given this deficiency, loss of additional suitable habitat, even if it's not nesting roosting habitat, can 
lead to take.  
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The habitat analysis table in Section V on page 220 of the plan indicates that a total of 656 acres of 
suitable NSO habitat will remain post-harvest within 0.7 miles of the nest site.  The vast majority of 
this remaining habitat, 390 acres, is classified as low-quality foraging habitat.  Were the habitat acreage 
calculated using the appropriate radius (0.5 miles) then it is highly likely that the plan would not the 
post-harvest retention requirements of the US Fish and Wildlife Service guidelines, which call for 
greater than 400 acres of suitable habitat, and the habitat that would remain would not be of adequate 
quality to justify further clearcut logging without the risk of unauthorized take.  


The RPF, SPI and the Department have failed to demonstrate how removal of 79 acres of suitable 
habitat from within 0.7 miles of the nest site will affect edge, windthrow, changes in miroclimate, 
ability to escape from predators, and adverse effects on the availability of prey base for NSO. 
Considering that activity center TRI231 is already deficient in high quality habitats within 0.5 miles 
and 0.7 miles of the nest site, please explain how clearcut logging of suitable NSO habitat as proposed 
will avoid significant impacts to breeding, feeding, sheltering, and dispersal.


Cumulative Impacts to activity center TRI231
As noted elsewhere, the cumulative impacts discussion for NSO is enclosed in Section III of the plan, 
rather than in Section IV, where it belongs.  The cumulative impacts assessment provided by SPI and 
the RPF is simply boiler-plate language that utterly fails to deal with the site-specific potential for 
direct or cumulative impacts to NSO.  There is no specific mention of the activity centers associated 
with this plan, how they have been previously impacted, and how proposed and future operations may 
add to these impacts. The RPF and SPI have failed to discuss the repeated entries into the home range 
of activity center TRI231, or the implications for potentially significant direct or cumulative impacts 
that could result from clearcut logging of suitable habitat within close proximity to the nest site.


In particular, the RPF and SPI have failed to address the results of past Technical Assistance letters 
obtained from the US Fish and Wildlife Service dealing with activity center TRI231.  The fact is that 
the Service has identified further logging activity within the range of TRI231 as potentially a 
significant impact that may result in take.  


In Technical Assistance letter 1-11-07TA-10 dated 11/6/06 referring to the “Songster” THP (THP 2-03-
217TRI) [Attachment E], the Service requested early involvement in any further harvest planning 
associated with this activity center:


“The Service would like to request early involvement with the planning of any additional 
harvest of suitable habitat within the home range of TRI198 and TRI231.  Analysis of the 
cumulative effects of THPs implemented within the home range of both of these activity centers 
over the past 15 years suggests that further harvest may be likely to incidentally take northern 
spotted owls.”(USFWS 11/6/06)


In Technical Assistance letter 1-11-05TA-09 regarding the “Ballpark” THP [Attachment F], the 
Service also stated,
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“The Service would like to request post harvest field review of stand conditions within units 
313, 71, 1081, and 237, and our early involvement with planning of any additional harvest of 
suitable habitat within the home range of TRI231.  Analysis of cumulative effects of this and 
past THPs within this home range indicate that suitable habitat is now limited within the home 
range of TRI231, and further harvest may be likely to incidentally take northern spotted 
owls.”(USFWS 1/24/05)


Finally, in a Technical Assistance letter for the “Ballpark” THP (2-03-175TRI) dated 10/24/07 (81333-
2008-TA-008) [Attachment G] The Service provided operational restrictions for units associated with 
the core area of activity center TRI231:


*Approximately 278 acres of nesting/roosting habitat will be retained as the core area for TRI231


*Modified timber harvest prescriptions will be implemented in all or portions of units 71, 237, 313, and 
1081...Harvest within these units will maintain stand conditions comprised of California Wildlife 
Habitat Relationships Class 4/5 (quadratic mean diameter >20 inches diameter) and at least 60% 
canopy closure.


*Less than 50% of the identified core area will receive timber harvest activities associated with this 
THP.


*Adequate amounts of suitable habitat will be maintained within 0.7 and 1.3 mile radius around owl 
activity center TRI231.


*Additional technical assistance pertaining to harvest of units in Section 28 and 29, located within 0.25 
mile of owl activity center TRI231, will be provided following our receipt and review of NSO survey 
data for TRI231 in 2008 prior to harvest operations.  No timber harvest will occur in the above 
mentioned units until the Service has reviewed the 2008 survey data.


Also in this technical assistance letter, the Service requested a post-harvest field inspection of units 71, 
237, 313, and 108. Based on our conversations with the Service, it does not appear that this post-
harvest field inspection was conducted.  Here as well, the Service requested that they be involved in 
any further planning of timber harvest associated with activity center TRI231 due to the fact that 
suitable habitat was limited and additional harvest may likely result in take of NSO.


Unbelievably, at least one of the units from the the “Ballpark” THP that raised such concern for the 
Service appear to have been incorporated into the “Ebert” THP.  In particular, unit 1081 of the “Ebert” 
THP appears to be a reincarnation of unit 1081 of the “Ballpark” THP. This unit was previously 
restricted  by the Service to modified harvest, and now SPI wants to go back and clearcut.  How this 
fact has slipped past the Cal Fire review team prior to the recommendation for approval at second 
review remains a mystery.  It is clear that in this situation Cal Fire review team members did not do 
their research, or consult with TA letters from past projects that have impacted activity center TRI231. 
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Please explain how the Department can determine that significant cumulative impacts to TRI231 will 
not occur or result in take when the Department's own review team has failed to consider all the 
relevant information that would facilitate an assessment of cumulative impacts.  This is yet another 
glaring example of how the take avoidance process as administered by Cal Fire is fatally flawed.  


Direct and Cumulative Impacts to activity center TRI149
A  review of the habitat analysis table for activity center TRI149 contained in Section V, page 226 of 
the plan indicates that this activity center is also deficient in high quality habitats, and will post-harvest 
retention will barely exceed the required habitat to comply with 14 CCR 919.9(g)[939.9(g)].  Once 
again, were the habitat to be analyzed using the appropriate core area radius (0.5 miles) it would be 
clear that this activity center is deficient, and below acceptable US Fish and Wildlife Service 
parameters.  The plan proposes to remove 31 acres of 'low-quality' foraging habitat from within 0.7 
miles of the nest site.  The habitat analysis table indicates that there will be no foraging habitat 
available post-harvest, and only 200 acres of 'low-quality' foraging available post-harvest.  


Once again, the Cal Fire review team has failed to consider the impacts of past activities in 
combination with the potential impacts that would result from this THP.  THP 2-07-031TRI 
Amendment #2 dated 6/24/08 indicates that 10 acres of foraging habitat would be removed or 
'degraded' under commercial thinning operations associated with the plan.  In contrast to the habitat 
analysis tables provided for activity center TRI149 in the “Ebert” THP which indicate 345 acres of 
nesting roosting habitat available pre-and-post-harvest, the habitat analysis table for THP 2-07-031TRI 
Amendment #2 indicates that there are 241 acres of nesting roosting habitat available, based on US 
Fish and Wildlife Service definitions, within 0.7 miles of the activity center.  No high quality nesting 
roosting habitat is reflected, and only 11 acres of foraging habitat are reflected.  THP 2-07-031TRI 
Amendment #2 indicates that only 316 acres of suitable NSO habitat exist within 0.7 miles of activity 
center TRI149.  Please explain the apparent disconnect between the habitat analysis tables in the 
“Ebert” THP and THP 2-07-031TRI Amendment #2.  


Like activity center TRI231, activity center TRI149 has been cumulatively impacted over time due to 
repeated harvest entries and incremental habitat loss and degradation.  Neither the RPF, SPI, or the 
Department appear to have considered any of this information during the review team process.  Please 
explain how the Department can recommend approval of THP 2-10-019TRI without first consulting 
with Past FWS TA letters and its own take avoidance determination records for these activity centers.


Lack of protocol survey data
Section II, Item #32(a) under NSO Standard Protection Measures #3 indicates that protocol surveys for 
northern spotted owls were conducted for the 2010 season.  However, this data has not been provided 
to the public record.  Furthermore, the plan does not appear to contain a NSO survey station map 
demonstrating survey coverage of all suitable NSO habitat within 0.7 miles of the plan area.  


Failure to provide NSO survey data to the public record when it is available is a clear violation of 
CEQA standards for information disclosure.  SPI and Cal Fire are thereby denying EPIC and the public 
the opportunity to review NSO survey data, as well as stations and station placement.  Without the 
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ability to review NSO survey data and determine whether or not it meets protocol standards, EPIC and 
the public have no way to determine the management implications resulting from the survey efforts, or 
the potential for those activities to result in take.


The US Fish and Wildlife Service has indicated that relying on the DFG NSO database alone is an 
inferior and potentially dangerous method of determining NSO activity center locations and status. 
Information regarding the occupancy, breeding, and reproductive status of owls that may be present on 
the landscape is critical in making an informed decision based on substantial evidence when 
considering the question of take. This is complicated by the fact that SPI does not report the results of 
its NSO surveys to the DFG NSO database. The public has the right to review all non-proprietary 
information available to Cal Fire and the RPF if such information is available during the public review 
period for the plan.  Please explain whether Cal Fire has access to the 2010 survey data and whether or 
not the Department reviewed the material.  Furthermore, please explain why readily accessible survey 
data has not been included in the public record during the public review period.


Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a
material way, or is insufficient to evaluate significant environmental effects.”  As written, this plan fails 
to is insufficient to determine the likelihood of take of owls, and fails to demonstrate compliance with 
14 CCR 919.10[939.9.10].  The RPF and SPI have not demonstrated through specific data how logging 
within cumulatively impacted NSO home ranges will avoid forced site abandonment and take.  


Furthermore, this plan is incomplete due to the lack of available survey data.  This plan is materially 
misleading because it fails to address or even acknowledge the request by the Service that they be 
involved in any further logging of suitable habitat associated with TRI231, and that further logging 
may in fact result in take.  


THP 2-10-019TRI, “Ebert” as proposed, is a recipe for unauthorized take of a federally listed species. 
We remind Cal Fire that per Section 7 of the Federal ESA, public agencies permitting activities that 
result in take are equally as liable to prosecution under Section 9 as are those to whom the permit was 
granted.  As of the date of this submission, EPIC is unaware of Cal Fire biologist Mr. Bob Motroni has 
reviewed this plan, or been asked to review this plan.  Given the US Fish and Wildlife Service's request 
to be involved early in planning of additional harvest associated with TRI231, we strongly recommend 
that Cal Fire refer this THP to the US Fish and Wildlife Service for Technical Assistance.  Lacking such 
action, this THP should be denied per the provisions of 14 CCR 919.10[939.10].


For EPIC,


Rob DiPerna
Private Industrial Forestlands Reform Program
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Attachments


Attachment A:  Cal Fire, Important Information for Timber Operations Proposed with the Range of the  
Northern Spotted Owl, Feb. 2008


Attachment B:  Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted
Owl Take Avoidance Determinations, 8/17/2009


Attachment C:  USFWS Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance  
for Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern  
Interior Region


Attachment D:  US Fish and Wildlife Service Northern Spotted Owl Timber Harvest Plan Technical  
Assistance “Red Flag” list—Interior, dated 2/27/08


Attachment E: US Fish and Wildlife Service Technical Assistance letter 1-11-07TA-10 dated 11/6/06  
referring to the “Songster” THP (THP 2-03-217TRI)


Attachment F: US Fish and Wildlife Service Technical Assistance letter 1-11-05TA-09 regarding the  
“Ballpark” THP (THP 2-03-175TRI)


Attachment G: Technical Assistance letter for the “Ballpark” THP dated 10/24/07 (81333-2008-TA-
008)
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9/15/11


Mr. Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding, CA 96002


Mr. Bacca,


The Environmental Protection Information Center (EPIC) submits the following comments regarding 
Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-10-075TRI, “Hinkey". Please include 
these comments and associated attachments in the record for the above-referenced THP.


I. Introduction
1. Summary
As currently written, THP 2-10-075TRI “Hinkey” fails to provide substantial evidence that the methods 
chosen to avoid take of Northern Spotted Owl (NSO) will in fact accomplish this goal. Application of 
14 CCR 919.9(g)[939.9(g)] in this instance is insufficient to protect NSO from unauthorized take. 
Furthermore, this plan as proposed fails to fully comply with the letter and intent of 14 CCR 
919.10[939.10].


Failure to comply with key provisions of the US Fish and Wildlife Service guidelines and logging 
within close proximity of a deficient activity center reveals a high likelihood that unauthorized take of 
NSO will occur.  Finally, failure to address or assess cumulative impacts to NSO leaves this plan 
inadequate to prevent significant direct and cumulative impacts to NSO.  


2. Project Details
The “Hinkey” THP is located within the Copper Creek, Hatchet Creek, Swift Creek, and North Fork 
Swift Creek state planning watersheds in Trinity County, California.  The THP covers 723 total acres of 
forest lands.  Silviculture includes 576 acres of clearcutting, 44 acres of WLPZ selection, 3 acres of 
alternative prescription, and 100 acres of seed tree removal.  Both tractor and cable-based yarding 
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methods are proposed.  The Erosion Hazard Rating for this THP ranges from low, to moderate, to high, 
to extreme.  The stand description in Section III of the plan fails to identify the age of the stands 
proposed for harvest, and does not provide any basal area or volume estimates either pre or post-
harvest, thus it is difficult to discern the nature of the stands to be logged.


According to Section II, Item #32(a) of the plan, there are three known Northern Spotted Owl activity 
centers within 1.3 miles of the THP boundaries.  These activity centers are TRI0066, “Lower Buckeye 
Creek”,  TRI0202 “Norwegian”, and TRI198 “Lick Creek”.  This plan proposes to avoid 'take' of NSO 
through application of 14 CCR 919.9(g) [939.9(g)]. Use of Option “g” raises several substantial 
concerns over the plan's ability to avoid unauthorized take of NSO. There are substantial differences 
between the FPR standards and the USFWS take avoidance standards for the interior forest region. In 
the case of the “Hinkey” THP, use of the interior USFWS take avoidance guidelines Option “e” is 
necessary and appropriate to ensure that unauthorized take of a federally listed species does not occur.


II. Background on Northern Spotted Owl


1. Northern Spotted Owl Listing History
The Northern Spotted Owl was listed as 'threatened' under the Federal Endangered Species Act on June 
26, 1990.  According to the 2011 Revised NSO Recovery Plan, NSO listing came as a result of the loss 
and adverse modification of habitat as a result of timber harvest, and exacerbated by factors such as 
catastrophic wildfire, volcanic eruptions, and windstorms.  The 2011 Revised Recovery Plan also cites 
the lack of adequate regulatory mechanisms to protect and conserve NSO as a primary reason for the 
listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition.  Declining habitat was recognized as 
a severe to moderate threat throughout the species range.


2. Northern Spotted Owl Life History and Habitat Requirements
Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, generally 
increasing from south to north (USFWS 1990b). Estimates of median size of their annual home range 
vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 14,211 acres on the Olympic 
Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted owl home ranges are larger where 
flying squirrels are the predominant prey and smaller where wood rats are the predominant prey. Home 
ranges of adjacent pairs overlap (Forsman et al. 1984; Solis and Gutiérrez 1990), suggesting that
the defended area is smaller than the area used for foraging. The Service uses a circle of 0.7-mile radius 
(984 acres) from the activity center to delineate the most heavily used area during the nesting season. 
The portion of the home range used during the breeding season is smaller than that used in the 
remainder of the year (Forsman et al. 1984; Sisco 1990).


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls (Forsman et  
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al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, but rarely breed until
they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et al. 2002). Breeding females 
lay one to four eggs per clutch, with the average clutch size being two eggs; however, most spotted owl 
pairs do not nest every year, nor are nesting pairs successful every year (USFWS 1990b; Forsman et al.  
1984; Anthony et al.2006). The small clutch size, temporal variability in nesting success, and delayed 
onset of breeding all contribute to the relatively low fecundity of this species (Gutiérrez 1996).


Natal dispersal of spotted owls typically begins in September and October with a few
individuals dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal 
dispersal occurs in stages, with juveniles settling in temporary locations between periods of
more pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies (USFWS 
1990b; Miller 1989). Known or suspected causes of mortality during dispersal include starvation, 
predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic infection may 
contribute to these causes of mortality, but the relationship between parasite loads and survival is 
poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002).


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day (Forsman 
et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies geographically and by 
forest type. Generally, flying squirrels are the most prominent prey for spotted owls in Douglas-fir and 
western hemlock forests (Forsman et al. 1984) in Washington and Oregon, while dusky-footed wood 
rats are a major part of the diet in the Oregon Klamath, California Klamath, and California Coastal 
Provinces (Forsman et al. 1984, 2001, 2004; Ward et al. 1998; Hamer et al. 2001). Depending on 
location, other important prey include deer mice, tree voles, red-backed voles, gophers,
snowshoe hare, bushy-tailed wood rats, birds, and insects, although these species comprise a small 
portion of the spotted owl diet (Forsman et al. 1984, 2004; Ward et al. 1998; Hamer et al. 2001).


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because such 
forests contain the structures and characteristics required for nesting, roosting, and foraging. Features 
that support nesting and roosting typically include a moderate to high canopy closure (60 to 90 
percent); a multi-layered, multi-species canopy with large overstory trees (with diameter at breast 
height [dbh] of greater than 30 inches); a high incidence of large trees with various deformities (large 
cavities, broken tops, mistletoe infections, and other evidence of decadence); large snags; large
accumulations of fallen trees and other woody debris on the ground; and sufficient open space below 
the canopy for spotted owls to fly (Thomas et al. 1990). Forested stands with high canopy closure also 
provide thermal cover (Weathers et al. 2001) and protection from predators. Foraging habitat generally 
has attributes similar to those of nesting and roosting habitat, but such habitat may not always support 
successfully nesting pairs (USFWS 1992b). Dispersal habitat, at a minimum, consists of stands with 
adequate tree size and canopy closure to provide protection from avian predators and at least minimal 
foraging opportunities (USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse 
through highly fragmented forest landscapes, yet the stand-level and landscape-level attributes of 
forests needed to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004).
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3. Threats to Northern Spotted Owls
The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to the 
decline of the Northern Spotted Owl.  Listing Factor A identifies several threats to Northern Spotted 
Owl:


 “The key threats identified that relate to this listing factor are: (1) loss of habitat and changes 
in distribution of habitat as a result of past activities and disturbances, due especially to timber 
harvest and permanent conversion of habitat; and (2) ongoing habitat loss from natural 
disturbance (especially fire), timber harvest, and permanent conversion of habitat.”


Other threats contributing to the declined of NSO include changes in climate in forest ecosystems 
including changes in temperature, increasing instances of wildfire, and outbreaks of insects and 
diseases.  


Specific to timber harvest activities, significant harm to NSO can occur through the impairment of 
essential life history behaviors such as feeding, breeding, sheltering, and dispersing.  Timber harvest 
can result in either direct loss or significant degradation of NSO habitat.  Timber harvest can also result 
in an accumulation of habitat loss over time as a result of multiple projects within and adjacent to the 
same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion of 
Barred Owls into NSO habitat and territories.  Barred Owls are known competitors for resources and 
habitat and are also known to harass Northern Spotted Owls.  Dugger et al. 2009 indicates that the 
presence of Barred Owls suppresses responses of Northern Spotted Owls to survey efforts.  The 2011 
Revised Recovery Plan calls for the retention of high quality habitat both within and outside occupied 
NSO home ranges as a means of mitigating the impacts of Barred Owls.


Dugger et al. 2011 (in press) [Attachment A] entitled “Transient Dynamics of of Invasive Competition:  
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the amount 
of older forest near core areas of use for Northern Spotted Owls most strongly influenced extinction 
rates for Northern Spotted Owl pairs.  Dugger et al. 2011 notes that:


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with decreased 
amounts of old forest at the core...and this effect was 2-3 times greater where barred owls were 
detected.”(Dugger et al. 2011)


The abstract for Dugger et al. 2011 concludes:


“We observed increased extinction rates in response to decreased amounts of old forest at a 
territory core and higher colonization rates when forest habitat was less fragmented.  Annual 
site occupancy for pairs reflected the strong effects of barred owls on occupancy dynamics with 
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much lower occupancy rates predicted where barred owls were detected.  The strong barred 
owl and habitat effects on occupancy dynamics of spotted owls provided evidence of 
interference competition between the species.  These effects increase the importance of 
conserving large amounts of contiguous, old forest habitat to maintain northern spotted owls in 
the landscape.” (Dugger et al. 2011)


Dugger et al. 2011 shows that fragmentation of habitat and distance to neighboring suitable habitat can 
significantly effect the extinction probabilities of Northern Spotted Owl territories.  Thus there is a 
correlation between competitive advantage for Barred Owls where habitat for Northern Spotted Owls is 
fragmented.  This flies in the face of the Department's standard argument that logging of Spotted Owl 
habitat does not give Barred Owls a competitive advantage.  Clearly fragmentation of Spotted Owl 
habitat through logging compromises the ability of Spotted Owls to compete with Barred Owls. 
Maintaining Spotted Owl habitat, therefore, even unoccupied habitat, must be a foremost priority to 
prevent extinction of Spotted Owl territories as recommended by Dugger et al, 2011 and the 2011 
Revised Recovery Plan.


III. Northern Spotted Owl Take Avoidance


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)]
SPI chose 14 CCR 919(g)[939(g)](option g) as a tool to evaluate impacts on NSO. EPIC has been
denied the opportunity to analyze the potential for take or potential and significant impacts because
critical information has not been provided to the public prior to approval of the THP.
14 CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist:


(c)There is evidence that the information contained in the plan is incorrect, incomplete or
misleading in a material way, or is insufficient to evaluate significant environmental effects.
The sufficiency of the information provided in a THP to evaluate significant environmental
effects shall be judged in light of what is reasonable and necessary.” (Emphasis added)


Given that determinations of the likelihood of take are made at the time of plan approval, the public has 
no basis upon which to comment on the determination once it is made.


Section II, Item #32(a) of the plan as revised on 8/17/11  indicates that SPI is seeking a so-called “take 
avoidance determination”.


Use of option(g) appears to be in violation of the rules as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules. What is a 
“not likely to occur,” determination and what criteria does Cal Fire use to make such a
determination? Please provide EPIC with the criteria used in this determination, so that EPIC can
review them.
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Secondly, any determination as to take must be fully explained and supported in the THP, so that the
public may review and comment upon it. This is not something that can occur after approval. 14 CCR
898.2(f) prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that
determination must have been made no later than the time of THP approval, and it must be based on
analysis and evidence available for public review and comment. This is consistent with CEQA and the
Forest Practice Rules and the Forest Practice Act.


Any attempt to make a take determination after approval would constitute an illegal post-hoc
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest Practice
Act, information concerning the evaluation of potential take of NSO should be included in the plan
prior to approval to allow the public to fully evaluate the materials and comment on potential impacts.


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. EPIC and
the general public have the right to review potential significant impacts in light of the whole of the
record. Such informed review is impossible if analysis and determination of NSO impacts or issuance
of TAD are executed after public comment. The “TAD” determination must be subject to
transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment as stated in the THP, such an amendment must be treated as a substantial deviation, for the
reasons stated above: (To date, Cal Fire has been treating these amendments as minor unless
new owls are found or operations change) such evidence and determination must be subject to public
review and comment, including such information as an amendment deprives EPIC and the public of the
opportunity to review NSO survey data, and to review information available that the Department is
relying on to make such a determination.


Fourth, any attempt to make a so-called “TAD” determination whether before or after a
THP is approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire
does not have the expertise or legal authority to make a determination of take of a federally listed
species.


Please address each of the points raised immediately above. Please explain in detail how this so-called
“TAD” determination will occur, when and by whom. Will independent review and
inspection be conducted? If so, please advise when that will occur and under what circumstances.
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” determination, 
such as lists of criteria for what constitutes take avoidance, scientific publications on
the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire guidance documents that
have been written in response to Cal Fire's new responsibility to conduct option “g” take avoidance
determinations.


2. Cal Fire has no authority to determine the likelihood of take
Option 'g'  is not a valid rule, because the process set out in § 919.9(g)[939.9(g)] does not and
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cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which have
the potential for Cal Fire to authorize take, an authority it does not have, and the Board of Forestry (the
Board) cannot grant or confer.


The implementation of Option 'g' under the FPRs has the potential to cause take of the NSO.
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken
in the absence of CEQA and FPR compliance. The Board's decision to implement § 919.9(g) did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which
are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist: …(f) Implementation of the plan as proposed would result in the
taking of an individual Northern Spotted Owl prohibited by the Federal Endangered Species
Act.”


Cal Fire is now implementing Option 'g' such that there is a clear potential (as demonstrated
in the THPs) for take to occur under Cal Fire's Take Avoidance Determinations. Please note that 14
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the
ESA. Cal Fire simply may not allow any plan that would result in take.


Cal Fire claims it “must determine whether plan will result in take of state and federally listed species
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1
(Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it prohibits Cal Fire from
approving a plan that would cause take. That is not the same as giving Cal Fire authority to determine
take or no take, any more than Cal Fire is free to determine whether a plan may violate a water quality
control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure
take avoidance, it must adopt guidelines that clearly preclude harm to NSOs and their habitat.


Cal Fire is well aware that Option 'g' does not provide adequate standards to prevent NSO
take. In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted
Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal Fire provides 
FWS communications which establish that compliance with subdivision (g) does not prevent take of 
NSO. Accordingly, in the absence of actual consultation with FWS to establish no take, Cal Fire cannot 
make a determination of no take. It does not have the authority, the standards, or the best science upon 
which to make such a determination.
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3. Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to
cause significant harm to Northern Spotted Owls and their habitat over the two decades since the owl’s
listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory and
Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and
Scientific Basis)[Attachment D] dated 12/14/09 and provided on CALFIRE’s website, notes that,


“…our combined experience with hundreds of THPs indicates that the cumulative effects of
repeated entries within many NSO home ranges has reduced habitat quality to a degree 
causing reduced occupancy rates and frequent site abandonment. In a large proportion of 
technical assistance letters to CAL FIRE and industrial timberland owners during the past five 
years, we noted the lack of NSO responses at historic territories, and described habitat 
conditions considered inadequate to support continued occupancy and reproduction.” 
(emphasis added) (p 11)


The same document advises that,
 “…the strong differences in trends observed on private versus federal
lands supports the contention that management on private timberlands is creating habitat 
conditions that do not support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.
Please note that these impacts almost entirely preceded the arrival of the Barred Owl (BO) in NW
California. The presence of BO in NW California complicates CAL FIRE’s efforts with respect to NSO
take avoidance in several ways. Because the presence of BO itself threatens NSO, where BO is present,
even relatively minor additional impacts from habitat modification may substantially impair NSO
survival and reproduction – i.e., lead to take of NSO.


Thus, CAL FIRE cannot reasonably assume that habitat-based standards alone for take assessment will
suffice to preclude take where BO is or may be present. As well, BO presence substantially complicates
questions of how to survey effectively for NSO because NSO respond less frequently to vocalizations
when BO are present. (Final Report: Estimating Northern Spotted Owl Detection Probabilities:
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E]


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole
basis for NSO habitat protections during the period summarized in the above analysis of NSO
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely
that the level and intensity of harms suffered by the NSO would have been far worse had California’s
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows substantially 
higher levels of NSO habitat loss on private lands versus public lands since the advent of the Northwest 
Forest Plan.  Table B-2 taken from the recovery plan (below) indicates that private lands in California 
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accounted for 5.8 percent of total Northern Spotted Owl habitat lost.  Range-wide, 14.9% of NSO 
habitat on private lands within the range of the owl have been lost between 1994/96-2006/2007.  


These data are clear evidence of substantial and ongoing take of NSO and their habitat on private
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of
Cal Fire's present policy, that take avoidance can be assured using general provisions for owl habitat
definitions and retention standards while allowing substantial continued logging in owl habitat.
Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to
continue, some level of take must be presumed to occur in the absence of a regulatory mechanism that
ensures take avoidance.
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4. Deficiencies of Option 'g'
Option “g” has only recently come into widespread use. These rules reflect knowledge of spotted owls
and owl biology 19 years ago. The rules are now completely out of date and clearly inconsistent with
the current biological analysis for NSO.


Reliance upon the habitat levels of Option 'g' is inadequate and will not avoid take of NSO as outlined 
by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidelines for  
Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's Northern Interior  
Region (FWS Regulatory and Scientific Basis). 


Under item B in this document, the FWS notes several reasons why the current FPRs are not adequate 
to evaluate or avoid take. These reasons include new information available since the rules were enacted
(which have changed the amount required, the habitat definitions, and spatial arrangement criteria), the
Service's experience with the TA process, and analysis indicating loss of territories under the FPRs.
(FWS Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the current
FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental
take of NSO were therefore based on comparison of proposed post-harvest habitat conditions
with the amount and of quality of habitat observed at occupied NSO sites described in various
studies. Under this standard, habitat modification potentially could result in substantial
reduction of reproduction, survival, and occupancy at NSO activity centers without the
appearance of take, because habitat conditions resemble other low-quality NSO territories.
NSO are known to occupy low-quality sites where their reproduction and survival are
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these low
quality sites suggests that reliance on habitat conditions corresponding to the presence or
of owls at historic territories represents a low bar for determining habitat thresholds and take.”
(FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those take
avoidance guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended
for use in estimating the likelihood of take of an individual NSO under the ESA; they do not
represent habitat conditions required for habitat growth or recovery. The FWS guidelines focus
solely on individual NSO territories and do not incorporate large-scale issues such as
connectivity and dispersal of habitat, wintering habitat, or long-term habitat disturbance
patterns.” (FWS Regulatory and Scientific Basis )


As this Document explains, even the FWS standards have reduced habitat viability and quality to the
point where take has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).
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5. Differences in Habitat Definitions
One significant difference between the FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the 
FPRs would at best qualify for low-quality foraging habitat under the FWS definitions. The FWS 
notes,


 “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the FPRs is 
unlikely to avoid take. This is because the WHR types considered to be NSO habitat (4M & 4D) 
are widely variable, and at the lowest end of size class/density are typically poor habitat or 
non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS expounds on the inadequacies of the FPR definitions:


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs
typically does not avoid or reduce the likelihood of take of NSO. This is because the habitat
definitions and retention standards in the FPRs represent minimum values that are below the
habitat parameters associated with reasonable levels of territory occupancy, survival, and
reproduction by NSO.”(ibid)(Emphasis added)


Finally, the Cal Fire Document quotes the Service, stating:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at best
represent the bare minimum conditions. Take may easily occur as repeated harvest entries
reduce stand structure from whatever the owls originally occupied to the uniformly low values
under the rules...in our review/assessment of NSO habitat relationships in the interior zone, we
were unable to find any support for significant NSO use of habitat conditions allowed under
the definitions in 895.1.”(Cal Fire 2009)(Emphasis added)


Below are two tables representing the differences in habitat definitions in the Forest Practice Rules 
versus the FWS take avoidance guidelines for the interior.


FWS Interior Definitions:


FWS Interior


Basal Area TPA 26”+ Canopy closure QMD (DBH)


HQNR 210 > 8 >60% >15”
N/R 150-180 >8 >60% >15”
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F Mix ranging 120-
180


>5 Mix 40-100% >13”


LQF Mix ranging 80-
120


>40% >11”


FPR Standard Definitions:


Cal Fire - Forest Practice Rules 
Canopy closure DBH


N >60% total (40% dominant and co-dominant) >11”
R >40% with high degree of variability >11”
F >40% but if more than 80% must be “fly space” >11” conifer


>6” hardwoods


As can be seen, there are substantial differences between the FWS interior take avoidance guidelines 
definitions and the FPR definitions.  These differences include basal area, canopy closure, trees greater 
than 26 inches DBH, and average tree diameter required to meet the standard of the definitions.


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standard
used in this THP with the scientific record on spotted owls, which clearly indicates that such low
quality habitat and low acreages of habitat are known to be inadequate to support critical life history
traits of NSO, including occupancy, reproduction, dispersal, and survival. Take must be assumed under
these circumstances unless clear evidence is provided to the contrary.  


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is not 
following the letter or the intent of the Service's guidelines.  Use of the FWS definitions without 
implementation of the rest of the Service's standards is a cherry-picking approach that meets neither the 
intent of the guidelines or the higher standards of take avoidance they represent.  


6. Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of Option 'g' in the document Cal Fire's Use of 14 
CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations:


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is
due to the USFWS observation that following these guidelines “is the most effective manner of 
avoiding take.” (Cal Fire 2009)
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Cal Fire's solution to the fact that the FPRs are inadequate to avoid take is to strongly recommend the
use the FWS standards out of one side of their mouth and out of the other suggest that RPFs (via the
Spotted Owl Experts who are often in employ of the company) rationalize why their alternative to the
FWS standard “will still ensure take avoidance”. The problem is that Cal Fire lacks the necessary
expertise in spotted owl biology to know the difference between a alternative proposal that would cause
take from one that wouldn't.


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
can also occur when operations are limited to the fringe of the outer circle of the activity centers,
especially when the rest of the habitat in the territory has been fragmented and degraded by extensive
timber harvest. There is no mention of site-specific measures that would serve to avoid take in the
absence of compliance with the FWS take avoidance guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that 'harm' to NSO will occur if any of the
following conditions exist:


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which heavily relies on the inadequate habitat 
retention standards in the FPRs to assume that take will not occur. Clearcut logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI have 
failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat elements will 
not impair essential life history behaviors of NSO.


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat retention 
standards and protection measures for NSO in the Forest Practice Rules.  These statements do not 
demonstrate that feeding will not be impacted since there is no discussion of current prey base, or how 
clearcutting within 1,000 feet of an activity center will alter that prey base.  They fail to demonstrate 
how clearcutting within 1,000 feet of an activity center will avoid disrupting mating or breeding 
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behaviors.  They fail to demonstrate how clearcutting of suitable habitat within 1,000 feet of an activity 
center will avoid disrupting sheltering behaviors, including a failure to demonstrate that microclimates 
will not be adversely affected. No data on microclimate is provided. These statements fail to 
demonstrate that shelter to allow escapement from predators and severe weather will not be adversely 
altered.  No discussion of edge effects or weather impacts is provided. These statements fail to 
demonstrate how connectivity of habitats to facilitate dispersal will be impacted by logging within 
1,000 feet of an activity center.  Dispersal is not discussed.


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that take of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
proposed operations will avoid take. Please address how clearcut logging within 1,000 feet of an 
activity center will avoid harm as described in 14 CCR 919.10[14 CCR 939.10]. Please include a 
detailed analysis demonstrating that microclimates will not be adversely affected, and that essential 
behaviors including feeding, sheltering, breeding, escapement, and dispersal will not be significantly 
impacted. Lacking such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or 
the public to evaluate the potential for take of NSO.


8. Failure to comply with key provisions of the USFWS take avoidance guidelines
The “Hinkey” THP fails to comply with key provisions of the USFWS take avoidance guidelines for 
the interior forest region, thus increasing the likelihood that take of NSO may occur as a result of 
proposed logging operations.


Clearcutting will reduce suitable habitat. The recovery time for this habitat to regenerate and 
functionally support owls is currently unknown. The value of such potential future habitat is also 
unknown. There is simply no scientific justification that would allow SPI to clearcut between 1,000 
feet and 0.5 miles of NSO activity center TRI0198. Considering this landscape, please explain how the 
Department can make a determination that the operational restrictions associated with the “Hinkey” 
THP will provide equal or greater protection for NSO and its habitat when compared to the USFWS 
take avoidance guidelines for the interior.  The Service's guidelines have clearly delineated the area 
within 1,00 feet of an NSO activity center as no-harvest.  Given this landscape, and the fact that 
TRI0198 is already significantly and cumulatively impacted, please explain why logging within 1,000 
feet is deemed an acceptable measure for avoiding take. 


Furthermore, this THP fails to meet the intent of the USFWS guidelines by harvesting within close 
proximity to activity centers that lack high-quality habitats, and which have been cumulatively 
impacted by repeated and successive logging entries.  In particular, logging within 0.5 miles of activity 
center TRI0198 “Lick Creek” when the Service has previously expressed concerns over cumulative 
impacts and the potential for take.  Logging within activity center that already exhibit high levels of 
fragmentation and non-habitat and low-quality habitats fails to meet the intent of the Service's 
guidelines.  


The RPF and SPI have failed to discuss, let alone demonstrate how these proposals will serve to meet 
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the intent of the US Fish and Wildlife Service guidelines.  Furthermore, the RPF and SPI have failed to 
demonstrate how this THP as proposed will provide equal or greater protection for NSO than would the 
use of the US Fish and Wildlife Service's guidelines.  The Service has made it clear that habitat-based 
analysis alone are inadequate, and represents a low bar for determining the potential for take. The 
analysis provided by the RPF in Section V of the plan is not based on substantial evidence, but rather 
reiteration of the habitat retention standards of the rules.  Please demonstrate based on substantial 
evidence how this THP as proposed will provide equal or greater protection for NSO as would the 
application of the US Fish and Wildlife Services guidelines.


9.  Significant Cumulative Impacts to NSO range-wide
Forsman et al 2010 has demonstrated a range-wide decline in NSO populations over 11 study areas. 
Populations on four study areas declined 40-60% during the study, while populations declined by 20-30 
percent on three other study areas.  Furthermore, Forsman et al 2010 [Attachment G] found that adult 
survival was declining on ten of 11 study areas. These study areas include the Oregon/California 
cascades, and both Green Diamond and Hupa land. Forsman et al 2010 goes on to state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al 2010)


It must be noted that the grim numbers in Forsman et al 2010 do not accurately reflect conditions on 
private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas.  Considering the ineffective 
protections offered to owls on private industrial timberlands in California, as well as in other states, 
these numbers are likely even more dire.


Cal Fire and SPI have failed to address the decline of NSO across its range and have failed to 
demonstrate that logging that could result in take as a result of THPs approved by the Department will 
not result in a bioregional or range-wide cumulative effect.  NSO in Northwest California are in real 
trouble, even in the coastal redwood region where the Department has insisted that NSO are not in 
decline.  Forsman et al 2010 clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat  for owl 
centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for take. 
This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate that the 
FPRs as constructed utterly fail to protect owls and owl habitat, and that cumulative impacts to 
individuals and to the species have been swept under the rug.  Please explain why Department has not 
required a detailed analysis of cumulative impacts to the species bioregionally, or as a whole. 


SPI and the Department have failed to address how habitat reductions in activity centers that already 
exhibit high levels of non-habitat will affect essential life history behaviors of NSO, and how the 
accumulated loss of habitat as a result of multiple projects over time can avoid significant cumulative 
effects to NSO associated with this THP.  
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IV. Comments Regarding the “Hinkey” THP


1. Clearcut logging within 1,000 feet and 0.5 miles of NSO activity center TRI0198 “Lick Creek”
According to Section V, page 271 of the plan, SPI is proposing to clearcut harvest a THP unit within 
approximately 900 feet of the activity center location for TRI0198 “Lick Creek”.  According to the 
CNDDB NSO viewer results present in Section V of this THP, the last recorded detection in the 
database is from 5/29/01.  No survey results have been provided for this THP, so it is difficult to discern 
the status of this activity center.  Also confounding attempts to determine the status of this activity 
center is the fact that it is located on USFS lands, and consequently, SPI has not conducted surveys in 
all suitable habitat associated with this activity center.  


Now, the RPF and SPI have conveniently mapped a new nest site, which is about 600 feet further away 
from the proposed harvest.  This new location is not supported by the NSO CNDDB viewer, and is not 
supported by survey results provided in the THP record.  Regardless of this, both nest sites must be 
considered.  It is universally understood that owls move, and that they often utilize more than one nest 
location.  The risk of take is equally high if the old nest site is compromised while the NSO may be 
utilizing an alternate site.  The Federal ESA protects NSO and NSO habitat regardless of whether or not 
the nest is currently occupied or not, and removal of habitat at either nest site (including compromising 
of surrounding habitat) is still considered take.  According to Dugger et. al. (2009), re-colonization of 
NSO activity centers can happen over a much greater interval of time than perhaps previously thought. 
Dugger et al. states, 


“...These results indicate that three years of surveys are not sufficient to determine whether an 
historical owl site is truly unoccupied or will never be unoccupied in the foreseeable future, 
since spotted owls were eventually detected on 20-30%of these sites after >3 consecutive years 
with no detections.” (Dugger et al. 2009)


The FWS Dugger et al. (2009) study also demonstrates that NSO re-occupancy may occur after as long 
as 10 yrs in some areas.  Given the long intervals now being associated with occupancy and potential 
re-occupancy, please explain how the RPF, SPI or Cal Fire can determine that take is not likely to occur 
or that the site is truly unoccupied and will not be occupied in the future which now clearly includes a 
period of greater than three years and as much as 10 years.  


Dugger et al. 2009 frames the issue thus:  


“Thus, for historically occupied sites, it's probably not appropriate to ever consider a site 
incapable of being occupied if there have been no habitat changes.  Conversely, allowance of 
habitat modifications will likely cause the site to become permanently “extinct”.  It would be 
prudent, therefore, for the Fish & Wildlife Service to at least consider increasing the number of 
years of no occupancy before sites are approved for timber harvest.”(Dugger et al 2009)
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In sum, it appears that SPI is moving the nest location of activity center TRI0198 “Lick Creek” to suit 
its own purposes, while failing to understand that cumulative habitat loss at either nest site, particularly 
when clearcut logging is proposed in close proximity to the nest, can still result in take.  SPI and the 
Department have failed to demonstrate how logging associated with either nesting location will avoid 
take.  Despite the desires of SPI and the Department to hem in and pin down NSO occurrences to one 
location, the biological reality is that owls move, often utilize more than one nest, and that NSO can 
and often do utilize habitats outside of the core nest area; this is why the NSO home-range is 
established at 1.3 miles, not 1,000 feet.  Please explain how take will be avoided at both nest sites.  In 
particular, please explain how logging operations within 1,000 feet of the original nest site (which is 
heavily impacted by past logging) will avoid compromising the utility of that nest site.  Furthermore, 
please provide substantial evidence demonstrating that logging within 0.5 miles of the new nest will 
avoid take.  Finally, please provide protocol survey results supporting the newly mapped location of 
TRI0198 “Lick Creek”.  


Activity Center TRI0198 “Lick Creek” has been subject to considerable habitat loss and fragmentation 
over the last 12 years as noted in the Cal Fire review team letter to the RPF dated 8/26/11:


For the evaluation of take avoidance relative to NSO Activity Center TRI0198, CAL FIRE 
requires additional information/clarification from the RPF. USFWS “Red Flag” list for the 
interior (Feb. 2008) indicates that timber harvesting within 0.5 miles of an activity center is 
likely to result in take as a result of previous reductions in available habitat. 


CAL FIRE Forest Practice GIS (FPGIS) indicates that two historic THPs have reduced 
available habitat within the NSO activity center within the last 12 years (2-99-343-TRI and 
2-03-217-TRI) through the application of clearcut silviculture. Harvest units from these THPs 
are within 0.7 miles of the NSO activity center with one unit under 1,000 feet away. 


In its June 18th, 2007 Technical Assistance letter  for THP 2-03-217TRI “Songster”, the USFWS raised 
concerns over cumulative impacts and the potential for take at NSO activity center TRI0198 “Lick 
Creek”, and requested early involvement in the planning of any future harvest associated with this 
activity center.  EPIC shares the Service's concerns over the potential for cumulative impacts to activity 
center TRI0198 “Lick Creek”, and questions the feasibility of the “Hinkey” THP as currently written in 
the context of NSO take avoidance.  Clearly, less-damaging alternatives to harvesting within 1,000 feet 
and 0.5 miles of a cumulatively impacted NSO nest site exist, and must be considered by both SPI and 
the Department.  For example, the alternative of not harvesting the unit in question must be considered 
as an environmentally superior alternative that is equally feasible.  


The RPF and the Department have failed to provide substantial evidence in light of the whole of  the 
record to demonstrate that clearcut logging within 1,000 feet and 0.5 miles of a cumulatively impacted 
activity center will avoid harm to NSO.  As noted elsewhere in these comments, the RPF is simply 
relying on habitat retention standards of the FPRs to presume that take will not occur.  This does not 
rise to the level of substantial evidence.  CEQA Guidelines at 14 CCR 15384 defines substantial 
evidence as:
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(a) “Substantial evidence” as used in these guidelines means enough relevant information and
reasonable inferences from this information that a fair argument can be made to support a
conclusion, even though other conclusions might also be reached. Whether a fair argument can
be made that the project may have a significant effect on the environment is to be determined
by examining the whole record before the lead agency. Argument, speculation, unsubstantiated
opinion or narrative, evidence which is clearly erroneous or inaccurate, or evidence of social 
or economic impacts which do not contribute to or are not caused by physical impacts on the
environment does not constitute substantial evidence.


(b) Substantial evidence shall include facts, reasonable assumptions predicated upon facts, and
expert opinion supported by facts.


It appears in light of the whole of the record that the RPF's justification for how take will be avoided is 
not supported by actual facts.  Furthermore, the RPF's determination cannot be deemed as 'fair 
argument' because the argument is not supported by facts, and the RPF making such a determination is 
not an independent biologist.


Furthermore, the RPF and SPI have failed to address the fact that the vast majority of the habitat 
remaining for NSO associated with this activity center is considered to be 'low-quality foraging'.  As 
noted by the Department, the pre and post habitat analysis on page 272 indicates that there are 168 
acres of nesting-roosting habitat and 530 acres of low-quality foraging within 0.7 miles of the activity 
center.  This habitat is highly fragmented due to extensive clearcut logging conducted by SPI under 
previous THPs reviewed and approved by the Department.  Neither SPI or the Department has 
addressed this fact through presentation of facts other than reiteration of aggregate habitat retention 
acreages.  Once again, habitat retention alone represents an extremely low bar for determining the 
likelihood of take, and the RPF, SPI, and the Department must provide other evidence that 
demonstrates how allowing clearcut logging within 1,000 feet and 0.5 miles of this nest site will avoid 
cumulative effects or outright direct harm.


Finally, there does not appear to be any scientific evidence in the available literature that suggests that 
logging within 1,000 feet and 0.5 miles of an NSO nest site will avoid harm. In sum, neither the 
available literature nor the 'evidence' provided by the RPF provide any indication that clearcut logging 
within this distance of an NSO nest, particularly one that has already been heavily impacted by 
previous clearcut logging, will avoid harm.  


Please explain why the the Department intends to allow further clearcut logging within close proximity 
to a cumulatively impacted nest site.  Also, please explain via substantial evidence how harm to NSO 
breeding, feeding, sheltering, and dispersal will be avoided given the close proximity of the logging 
proposed and the already fragmented nature of habitat available for TRI0198 “Lick Creek”.  Finally, 
please explain why the Service was not consulted with regards to further logging operations within this 
home range, as was requested.  
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2. Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a  
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO.  This plan as 
proposed run a high risk of take at activity center TRI0198 “Lick Creek” due to previous successive 
entries that have resulted in significant cumulative impacts due to habitat loss.


Compliance with the provisions of 14 CCR 919.10[939.10] has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate take avoidance based on substantial evidence rather than reiteration of the habitat retention 
standards of the FPRs.  The NSO take avoidance analysis for the “Hinkey” THP provided by the RPF 
does not actually discuss any facts that would demonstrate avoidance of harm as defined in 14 CCR 
919.10[939.10].  Furthermore, it is difficult to consider the RPF's take avoidance analysis as expert 
opinion supported by facts, as  the standards for certification as a so-called 'spotted owl expert' have 
been universally decried as inadequate, and the RPF provides no facts that would support his opinion 
other than reiteration of the FPRs retention standards.  The RPF in this case is not a biologist, and 
represents the interests of SPI rather than the interests of the NSO or the public.  Decisions made by 
RPF's and staff foresters at the Department are not based on independent scientific review of facts, as is 
demonstrated by the lack of such supporting facts in this THP.  


Furthermore it is clear that there is no real established process for how take avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be denied 
unless substantial changes are made, substantial issues are addressed, and substantial information is 
provided. Once these deficiencies are corrected and the information is provided in the THP, then it must 
be recirculated for review and comment by the public. This revised and recirculated THP must include 
any determination as to take of the NSO.


For EPIC,


Rob DiPerna
Industrial Forestry Reform Advocate
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9/15/11


Mr. Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding, CA 96002


Mr. Bacca,


The Environmental Protection Information Center (EPIC) submits the following comments regarding 
Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-11-004TRI, “Llium". Please include these 
comments and associated attachments in the record for the above-referenced THP.


I. Introduction
1. Summary
As currently written, THP 2-11-004TRI “Llium” fails to provide substantial evidence that the methods 
chosen to avoid take of Northern Spotted Owl (NSO) will in fact accomplish this goal. Application of 
14 CCR 919.9(g)[939.9(g)] in this instance is insufficient to protect NSO from unauthorized take. 
Furthermore, this plan as proposed fails to fully comply with the letter and intent of 14 CCR 
919.10[939.10].


Failure to comply with key provisions of the US Fish and Wildlife Service guidelines and logging 
within close proximity of a deficient activity center reveals a high likelihood that unauthorized take of 
NSO will occur.  Finally, failure to address or assess cumulative impacts to NSO leaves this plan 
inadequate to prevent significant direct and cumulative impacts to NSO.  


2. Project Details
The “Llium” THP covers a total of 606 acres of forestlands within the Lower Indian Creek and Tom 
Lang Gulch State Planning Watersheds in Trinity County, California.  Silviculture includes 583 acres of 
clearcutting, and 30 acres of alternative prescription harvesting.  This THP contains nine oversized 
clearcut units.  Yarding methods include both tractor and cable systems.  The Erosion Hazard Rating 
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for this THP ranges from low to moderate, to high.  Tractor operations are proposed on known slide-
prone or unstable areas, and on slopes greater than 50 percent with a high EHR.  Logging roads are also 
proposed across known slide-prone or unstable areas.  The THP area includes Class II 'L' and 'S' 
watercourses as well as Class IIIs.  Forest stand ages vary from approximately 55 to 80 years of age, 
according to Section III of the plan.


According to Section II, Item #32(a) of the plan, there is one known Northern Spotted Owl activity 
centers within 1.3 miles of the THP boundaries.  This activity center is TRI0217 “Tom Lang Gulch”. 
This plan proposes to avoid 'take' of NSO through application of 14 CCR 919.9(g) [939.9(g)]. Use of 
Option “g” raises several substantial concerns over the plan's ability to avoid unauthorized take of 
NSO. There are substantial differences between the FPR standards and the USFWS take avoidance 
standards for the interior forest region. In the case of the “Llium” THP, use of the interior USFWS take 
avoidance guidelines Option “e” is necessary and appropriate to ensure that unauthorized take of a 
federally listed species does not occur.


II. Background on Northern Spotted Owl


1. Northern Spotted Owl Listing History
The Northern Spotted Owl was listed as 'threatened' under the Federal Endangered Species Act on June 
26, 1990.  According to the 2011 Revised NSO Recovery Plan, NSO listing came as a result of the loss 
and adverse modification of habitat as a result of timber harvest, and exacerbated by factors such as 
catastrophic wildfire, volcanic eruptions, and windstorms.  The 2011 Revised Recovery Plan also cites 
the lack of adequate regulatory mechanisms to protect and conserve NSO as a primary reason for the 
listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition.  Declining habitat was recognized as 
a severe to moderate threat throughout the species range.


2. Northern Spotted Owl Life History and Habitat Requirements
Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, generally 
increasing from south to north (USFWS 1990b). Estimates of median size of their annual home range 
vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 14,211 acres on the Olympic 
Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted owl home ranges are larger where 
flying squirrels are the predominant prey and smaller where wood rats are the predominant prey. Home 
ranges of adjacent pairs overlap (Forsman et al. 1984; Solis and Gutiérrez 1990), suggesting that
the defended area is smaller than the area used for foraging. The Service uses a circle of 0.7-mile radius 
(984 acres) from the activity center to delineate the most heavily used area during the nesting season. 
The portion of the home range used during the breeding season is smaller than that used in the 
remainder of the year (Forsman et al. 1984; Sisco 1990).


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
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parental care, and exhibits high adult survivorship relative to other North American owls (Forsman et  
al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, but rarely breed until
they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et al. 2002). Breeding females 
lay one to four eggs per clutch, with the average clutch size being two eggs; however, most spotted owl 
pairs do not nest every year, nor are nesting pairs successful every year (USFWS 1990b; Forsman et al.  
1984; Anthony et al.2006). The small clutch size, temporal variability in nesting success, and delayed 
onset of breeding all contribute to the relatively low fecundity of this species (Gutiérrez 1996).


Natal dispersal of spotted owls typically begins in September and October with a few
individuals dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal 
dispersal occurs in stages, with juveniles settling in temporary locations between periods of
more pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies (USFWS 
1990b; Miller 1989). Known or suspected causes of mortality during dispersal include starvation, 
predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic infection may 
contribute to these causes of mortality, but the relationship between parasite loads and survival is 
poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002).


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day (Forsman 
et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies geographically and by 
forest type. Generally, flying squirrels are the most prominent prey for spotted owls in Douglas-fir and 
western hemlock forests (Forsman et al. 1984) in Washington and Oregon, while dusky-footed wood 
rats are a major part of the diet in the Oregon Klamath, California Klamath, and California Coastal 
Provinces (Forsman et al. 1984, 2001, 2004; Ward et al. 1998; Hamer et al. 2001). Depending on 
location, other important prey include deer mice, tree voles, red-backed voles, gophers,
snowshoe hare, bushy-tailed wood rats, birds, and insects, although these species comprise a small 
portion of the spotted owl diet (Forsman et al. 1984, 2004; Ward et al. 1998; Hamer et al. 2001).


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because such 
forests contain the structures and characteristics required for nesting, roosting, and foraging. Features 
that support nesting and roosting typically include a moderate to high canopy closure (60 to 90 
percent); a multi-layered, multi-species canopy with large overstory trees (with diameter at breast 
height [dbh] of greater than 30 inches); a high incidence of large trees with various deformities (large 
cavities, broken tops, mistletoe infections, and other evidence of decadence); large snags; large
accumulations of fallen trees and other woody debris on the ground; and sufficient open space below 
the canopy for spotted owls to fly (Thomas et al. 1990). Forested stands with high canopy closure also 
provide thermal cover (Weathers et al. 2001) and protection from predators. Foraging habitat generally 
has attributes similar to those of nesting and roosting habitat, but such habitat may not always support 
successfully nesting pairs (USFWS 1992b). Dispersal habitat, at a minimum, consists of stands with 
adequate tree size and canopy closure to provide protection from avian predators and at least minimal 
foraging opportunities (USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse 
through highly fragmented forest landscapes, yet the stand-level and landscape-level attributes of 
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forests needed to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004).


3. Threats to Northern Spotted Owls
The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to the 
decline of the Northern Spotted Owl.  Listing Factor A identifies several threats to Northern Spotted 
Owl:


 “The key threats identified that relate to this listing factor are: (1) loss of habitat and changes 
in distribution of habitat as a result of past activities and disturbances, due especially to timber 
harvest and permanent conversion of habitat; and (2) ongoing habitat loss from natural 
disturbance (especially fire), timber harvest, and permanent conversion of habitat.”


Other threats contributing to the declined of NSO include changes in climate in forest ecosystems 
including changes in temperature, increasing instances of wildfire, and outbreaks of insects and 
diseases.  


Specific to timber harvest activities, significant harm to NSO can occur through the impairment of 
essential life history behaviors such as feeding, breeding, sheltering, and dispersing.  Timber harvest 
can result in either direct loss or significant degradation of NSO habitat.  Timber harvest can also result 
in an accumulation of habitat loss over time as a result of multiple projects within and adjacent to the 
same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion of 
Barred Owls into NSO habitat and territories.  Barred Owls are known competitors for resources and 
habitat and are also known to harass Northern Spotted Owls.  Dugger et al. 2009 indicates that the 
presence of Barred Owls suppresses responses of Northern Spotted Owls to survey efforts.  The 2011 
Revised Recovery Plan calls for the retention of high quality habitat both within and outside occupied 
NSO home ranges as a means of mitigating the impacts of Barred Owls.


Dugger et al. 2011 (in press) [Attachment A] entitled “Transient Dynamics of of Invasive Competition:  
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the amount 
of older forest near core areas of use for Northern Spotted Owls most strongly influenced extinction 
rates for Northern Spotted Owl pairs.  Dugger et al. 2011 notes that:


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with decreased 
amounts of old forest at the core...and this effect was 2-3 times greater where barred owls were 
detected.”(Dugger et al. 2011)


The abstract for Dugger et al. 2011 concludes:


“We observed increased extinction rates in response to decreased amounts of old forest at a 
territory core and higher colonization rates when forest habitat was less fragmented.  Annual 
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site occupancy for pairs reflected the strong effects of barred owls on occupancy dynamics with 
much lower occupancy rates predicted where barred owls were detected.  The strong barred 
owl and habitat effects on occupancy dynamics of spotted owls provided evidence of 
interference competition between the species.  These effects increase the importance of 
conserving large amounts of contiguous, old forest habitat to maintain northern spotted owls in 
the landscape.” (Dugger et al. 2011)


Dugger et al. 2011 shows that fragmentation of habitat and distance to neighboring suitable habitat can 
significantly effect the extinction probabilities of Northern Spotted Owl territories.  Thus there is a 
correlation between competitive advantage for Barred Owls where habitat for Northern Spotted Owls is 
fragmented.  This flies in the face of the Department's standard argument that logging of Spotted Owl 
habitat does not give Barred Owls a competitive advantage.  Clearly fragmentation of Spotted Owl 
habitat through logging compromises the ability of Spotted Owls to compete with Barred Owls. 
Maintaining Spotted Owl habitat, therefore, even unoccupied habitat, must be a foremost priority to 
prevent extinction of Spotted Owl territories as recommended by Dugger et al, 2011 and the 2011 
Revised Recovery Plan.


III. Northern Spotted Owl Take Avoidance


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)]
SPI chose 14 CCR 919(g)[939(g)](option g) as a tool to evaluate impacts on NSO. EPIC has been
denied the opportunity to analyze the potential for take or potential and significant impacts because
critical information has not been provided to the public prior to approval of the THP.
14 CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist:


(c)There is evidence that the information contained in the plan is incorrect, incomplete or
misleading in a material way, or is insufficient to evaluate significant environmental effects.
The sufficiency of the information provided in a THP to evaluate significant environmental
effects shall be judged in light of what is reasonable and necessary.” (Emphasis added)


Given that determinations of the likelihood of take are made at the time of plan approval, the public has 
no basis upon which to comment on the determination once it is made.


Section II, Item #32(a), page 30 of the plan indicates that SPI is seeking a so-called “take avoidance 
determination”.


Use of option(g) appears to be in violation of the rules as well as CEQA. First, EPIC does not see the
term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules. What is a 
“not likely to occur,” determination and what criteria does Cal Fire use to make such a
determination? Please provide EPIC with the criteria used in this determination, so that EPIC can
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review them.


Secondly, any determination as to take must be fully explained and supported in the THP, so that the
public may review and comment upon it. This is not something that can occur after approval. 14 CCR
898.2(f) prevents Cal Fire from approving a plan that would result in take of NSO. Thus, that
determination must have been made no later than the time of THP approval, and it must be based on
analysis and evidence available for public review and comment. This is consistent with CEQA and the
Forest Practice Rules and the Forest Practice Act.


Any attempt to make a take determination after approval would constitute an illegal post-hoc
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest Practice
Act, information concerning the evaluation of potential take of NSO should be included in the plan
prior to approval to allow the public to fully evaluate the materials and comment on potential impacts.


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. EPIC and
the general public have the right to review potential significant impacts in light of the whole of the
record. Such informed review is impossible if analysis and determination of NSO impacts or issuance
of TAD are executed after public comment. The “TAD” determination must be subject to
transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment as stated in the THP, such an amendment must be treated as a substantial deviation, for the
reasons stated above: (To date, Cal Fire has been treating these amendments as minor unless
new owls are found or operations change) such evidence and determination must be subject to public
review and comment, including such information as an amendment deprives EPIC and the public of the
opportunity to review NSO survey data, and to review information available that the Department is
relying on to make such a determination.


Fourth, any attempt to make a so-called “TAD” determination whether before or after a
THP is approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire
does not have the expertise or legal authority to make a determination of take of a federally listed
species.


Please address each of the points raised immediately above. Please explain in detail how this so-called
“TAD” determination will occur, when and by whom. Will independent review and
inspection be conducted? If so, please advise when that will occur and under what circumstances.
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” determination, 
such as lists of criteria for what constitutes take avoidance, scientific publications on
the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire guidance documents that
have been written in response to Cal Fire's new responsibility to conduct option “g” take avoidance
determinations.


2. Cal Fire has no authority to determine the likelihood of take
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Option 'g'  is not a valid rule, because the process set out in § 919.9(g)[939.9(g)] does not and
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which have
the potential for Cal Fire to authorize take, an authority it does not have, and the Board of Forestry (the
Board) cannot grant or confer.


The implementation of Option 'g' under the FPRs has the potential to cause take of the NSO.
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken
in the absence of CEQA and FPR compliance. The Board's decision to implement § 919.9(g) did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which
are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist: …(f) Implementation of the plan as proposed would result in the
taking of an individual Northern Spotted Owl prohibited by the Federal Endangered Species
Act.”


Cal Fire is now implementing Option 'g' such that there is a clear potential (as demonstrated
in the THPs) for take to occur under Cal Fire's Take Avoidance Determinations. Please note that 14
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take under the
ESA. Cal Fire simply may not allow any plan that would result in take.


Cal Fire claims it “must determine whether plan will result in take of state and federally listed species
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1
(Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it prohibits Cal Fire from
approving a plan that would cause take. That is not the same as giving Cal Fire authority to determine
take or no take, any more than Cal Fire is free to determine whether a plan may violate a water quality
control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure
take avoidance, it must adopt guidelines that clearly preclude harm to NSOs and their habitat.
Cal Fire is well aware that Option 'g' does not provide adequate standards to prevent NSO
take. In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern Spotted
Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal Fire provides 
FWS communications which establish that compliance with subdivision (g) does not prevent take of 
NSO. Accordingly, in the absence of actual consultation with FWS to establish no take, Cal Fire cannot 
make a determination of no take. It does not have the authority, the standards, or the best science upon 
which to make such a determination.
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3. Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to
cause significant harm to northern spotted owls and their habitat over the two decades since the owl’s
listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory and
Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and
Scientific Basis)[Attachment D] dated 12/14/09 and provided on CALFIRE’s website, notes that,


“…our combined experience with hundreds of THPs indicates that the cumulative effects of
repeated entries within many NSO home ranges has reduced habitat quality to a degree 
causing reduced occupancy rates and frequent site abandonment. In a large proportion of 
technical assistance letters to CAL FIRE and industrial timberland owners during the past five 
years, we noted the lack of NSO responses at historic territories, and described habitat 
conditions considered inadequate to support continued occupancy and reproduction.” 
(emphasis added) (p 11)


The same document advises that,
 “…the strong differences in trends observed on private versus federal
lands supports the contention that management on private timberlands is creating habitat 
conditions that do not support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.
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Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.
Please note that these impacts almost entirely preceded the arrival of the Barred Owl (BO) in NW
California. The presence of BO in NW California complicates CAL FIRE’s efforts with respect to NSO
take avoidance in several ways. Because the presence of BO itself threatens NSO, where BO is present,
even relatively minor additional impacts from habitat modification may substantially impair NSO
survival and reproduction – i.e., lead to take of NSO.


Thus, CAL FIRE cannot reasonably assume that habitat-based standards alone for take assessment will
suffice to preclude take where BO is or may be present. As well, BO presence substantially complicates
questions of how to survey effectively for NSO because NSO respond less frequently to vocalizations
when BO are present. (Final Report: Estimating Northern Spotted Owl Detection Probabilities:
Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E]


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole
basis for NSO habitat protections during the period summarized in the above analysis of NSO
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely
that the level and intensity of harms suffered by the NSO would have been far worse had California’s
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows substantially 
higher levels of NSO habitat loss on private lands versus public lands since the advent of the Northwest 
Forest Plan.  Table B-2 taken from the recovery plan (below) indicates that private lands in California 
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accounted for 5.8 percent of total Northern Spotted Owl habitat lost.  Range-wide, 14.9% of NSO 
habitat on private lands within the range of the owl have been lost between 1994/96-2006/2007.  


These data are clear evidence of substantial and ongoing take of NSO and their habitat on private
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of
Cal Fire's present policy, that take avoidance can be assured using general provisions for owl habitat
definitions and retention standards while allowing substantial continued logging in owl habitat.
Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to
continue, some level of take must be presumed to occur in the absence of a regulatory mechanism that
ensures take avoidance.
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4. Deficiencies of Option 'g'
Option “g” has only recently come into widespread use. These rules reflect knowledge of spotted owls
and owl biology 19 years ago. The rules are now completely out of date and clearly inconsistent with
the current biological analysis for NSO.


Reliance upon the habitat levels of Option 'g' is inadequate and will not avoid take of NSO as outlined 
by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidelines for  
Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's Northern Interior  
Region (FWS Regulatory and Scientific Basis). 


Under item B in this document, the FWS notes several reasons why the current FPRs are not adequate 
to evaluate or avoid take. These reasons include new information available since the rules were enacted
(which have changed the amount required, the habitat definitions, and spatial arrangement criteria), the
Service's experience with the TA process, and analysis indicating loss of territories under the FPRs.
(FWS Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the current
FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental
take of NSO were therefore based on comparison of proposed post-harvest habitat conditions
with the amount and of quality of habitat observed at occupied NSO sites described in various
studies. Under this standard, habitat modification potentially could result in substantial
reduction of reproduction, survival, and occupancy at NSO activity centers without the
appearance of take, because habitat conditions resemble other low-quality NSO territories.
NSO are known to occupy low-quality sites where their reproduction and survival are
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these low
quality sites suggests that reliance on habitat conditions corresponding to the presence or
of owls at historic territories represents a low bar for determining habitat thresholds and take.”
(FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those take
avoidance guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended
for use in estimating the likelihood of take of an individual NSO under the ESA; they do not
represent habitat conditions required for habitat growth or recovery. The FWS guidelines focus
solely on individual NSO territories and do not incorporate large-scale issues such as
connectivity and dispersal of habitat, wintering habitat, or long-term habitat disturbance
patterns.” (FWS Regulatory and Scientific Basis )


As this Document explains, even the FWS standards have reduced habitat viability and quality to the
point where take has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).
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5. Differences in Habitat Definitions
One significant difference between the FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the 
FPRs would at best qualify for low-quality foraging habitat under the FWS definitions. The FWS 
notes,


 “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the FPRs is 
unlikely to avoid take. This is because the WHR types considered to be NSO habitat (4M & 4D) 
are widely variable, and at the lowest end of size class/density are typically poor habitat or 
non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS expounds on the inadequacies of the FPR definitions:


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs
typically does not avoid or reduce the likelihood of take of NSO. This is because the habitat
definitions and retention standards in the FPRs represent minimum values that are below the
habitat parameters associated with reasonable levels of territory occupancy, survival, and
reproduction by NSO.”(ibid)(Emphasis added)


Finally, the Cal Fire Document quotes the Service, stating:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at best
represent the bare minimum conditions. Take may easily occur as repeated harvest entries
reduce stand structure from whatever the owls originally occupied to the uniformly low values
under the rules...in our review/assessment of NSO habitat relationships in the interior zone, we
were unable to find any support for significant NSO use of habitat conditions allowed under
the definitions in 895.1.”(Cal Fire 2009)(Emphasis added)


Below are two tables representing the differences in habitat definitions in the Forest Practice Rules 
versus the FWS take avoidance guidelines for the interior.


FWS Interior Definitions:


FWS Interior


Basal Area TPA 26”+ Canopy closure QMD (DBH)


HQNR 210 > 8 >60% >15”
N/R 150-180 >8 >60% >15”
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F Mix ranging 120-
180


>5 Mix 40-100% >13”


LQF Mix ranging 80-
120


>40% >11”


FPR Standard Definitions:


Cal Fire - Forest Practice Rules 
Canopy closure DBH


N >60% total (40% dominant and co-dominant) >11”
R >40% with high degree of variability >11”
F >40% but if more than 80% must be “fly space” >11” conifer


>6” hardwoods


As can be seen, there are substantial differences between the FWS interior take avoidance guidelines 
definitions and the FPR definitions.  These differences include basal area, canopy closure, trees greater 
than 26 inches DBH, and average tree diameter required to meet the standard of the definitions.


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standard
used in this THP with the scientific record on spotted owls, which clearly indicates that such low
quality habitat and low acreages of habitat are known to be inadequate to support critical life history
traits of NSO, including occupancy, reproduction, dispersal, and survival. Take must be assumed under
these circumstances unless clear evidence is provided to the contrary.  


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is not 
following the letter or the intent of the Service's guidelines.  Use of the FWS definitions without 
implementation of the rest of the Service's standards is a cherry-picking approach that meets neither the 
intent of the guidelines or the higher standards of take avoidance they represent.  


6. Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of Option 'g' in the document Cal Fire's Use of 14 
CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations:


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is
due to the USFWS observation that following these guidelines “is the most effective manner of 
avoiding take.” (Cal Fire 2009)
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Cal Fire's solution to the fact that the FPRs are inadequate to avoid take is to strongly recommend the
use the FWS standards out of one side of their mouth and out of the other suggest that RPFs (via the
Spotted Owl Experts who are often in employ of the company) rationalize why their alternative to the
FWS standard “will still ensure take avoidance”. The problem is that Cal Fire lacks the necessary
expertise in spotted owl biology to know the difference between a alternative proposal that would cause
take from one that wouldn't.


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
can also occur when operations are limited to the fringe of the outer circle of the activity centers,
especially when the rest of the habitat in the territory has been fragmented and degraded by extensive
timber harvest. There is no mention of site-specific measures that would serve to avoid take in the
absence of compliance with the FWS take avoidance guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that 'harm' to NSO will occur if any of the
following conditions exist:


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which heavily relies on the inadequate 
retention standards in the FPRs to assume that take will not occur. Clearcut logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI have 
failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat elements will 
not impair essential life history behaviors of NSO.


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat retention 
standards and protection measures for NSO in the Forest Practice Rules.  These statements do not 
demonstrate that feeding will not be impacted since there is no discussion of current prey base, or how 
clearcutting within 0.5 miles of an activity center will alter that prey base.  They fail to demonstrate 
how clearcutting within 0.5 miles of an activity center will avoid disrupting mating or breeding 
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behaviors.  They fail to demonstrate how clearcutting of suitable habitat within 0.5 miles of an activity 
center will avoid disrupting sheltering behaviors, including a failure to demonstrate that microclimates 
will not be adversely affected. No data on microclimate is provided. These statements fail to 
demonstrate that shelter to allow escapement from predators and severe weather will not be adversely 
altered.  No discussion of edge effects or weather impacts is provided. These statements fail to 
demonstrate how connectivity of habitats to facilitate dispersal will be impacted by logging within 
1,000 feet of an activity center.  Dispersal is not discussed.


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that take of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
proposed operations will avoid take. Please address how clearcut logging within 0.5 miles of an activity 
center will avoid harm as described in 14 CCR 919.10[14 CCR 939.10]. Please include a detailed 
analysis demonstrating that microclimates will not be adversely affected, and that essential behaviors 
including feeding, sheltering, breeding, escapement, and dispersal will not be significantly impacted. 
Lacking such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or the public 
to evaluate the potential for take of NSO.


8. Failure to comply with key provisions of the USFWS take avoidance guidelines
The “Llium” THP fails to comply with key provisions of the USFWS take avoidance guidelines for the 
interior forest region, thus increasing the likelihood that take of NSO may occur as a result of proposed 
logging operations.


Clearcutting will reduce suitable habitat. The recovery time for this habitat to regenerate and 
functionally support owls is currently unknown. The value of such potential future habitat is also 
unknown. There is simply no scientific justification that would allow SPI to clearcut between 1,000 
feet and 0.5 miles of NSO activity center TRI0217. Considering this landscape, please explain how the 
Department can make a determination that the operational restrictions associated with the “Hinkey” 
THP will provide equal or greater protection for NSO and its habitat when compared to the USFWS 
take avoidance guidelines for the interior.  The Service's guidelines have clearly delineated the area 
within 1,00 feet of an NSO activity center as no-harvest.  Given this landscape, and the fact that 
TRI0217 is already significantly and cumulatively impacted, please explain why logging within 0.5 
miles is deemed an acceptable measure for avoiding take. 


Another key provision of the USFWS interior guidance not being employed by SPI is the 
recommendation that the core radius for the activity center be 0.5 miles. Due to interior forest 
conditions, the Service recommended this radius as opposed to the 0.7 mile radius used in the coastal 
guidance and in the Forest Practice Rules. Utilization of the 0.7 mile radius as the core area may mask 
habitat conditions within the smaller area that owls in the interior region are likely to utilize the most
for essential nesting and roosting behaviors. Use of the 0.7 mile radius allows SPI to claim more
habitat than is actually available in the core area of use. Please provide an analysis of habitat available
based on the 0.5 mile radius.  Furthermore, mixing the use of interior definitions but FPRs analysis 
radius is not consistent with the intent of the Service's guidelines, and is not justifiable by either science 
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or regulation.


The RPF and SPI have failed to discuss, let alone demonstrate how these proposals will serve to meet 
the intent of the US Fish and Wildlife Service guidelines.  Furthermore, the RPF and SPI have failed to 
demonstrate how this THP as proposed will provide equal or greater protection for NSO than would the 
use of the US Fish and Wildlife Service's guidelines.  The Service has made it clear that habitat-based 
analysis alone are inadequate, and represents a low bar for determining the potential for take. The 
analysis provided by the RPF in Section V of the plan is not based on substantial evidence, but rather 
reiteration of the habitat retention standards of the rules.  Please demonstrate based on substantial 
evidence how this THP as proposed will provide equal or greater protection for NSO as would the 
application of the US Fish and Wildlife Services guidelines.


9.  Significant Cumulative Impacts to NSO range-wide
Forsman et al 2010 has demonstrated a range-wide decline in NSO populations over 11 study areas. 
Populations on four study areas declined 40-60% during the study, while populations declined by 20-30 
percent on three other study areas.  Furthermore, Forsman et al 2010 [Attachment G] found that adult 
survival was declining on ten of 11 study areas. These study areas include the Oregon/California 
cascades, and both Green Diamond and Hupa land. Forsman et al 2010 goes on to state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al 2010)


It must be noted that the grim numbers in Forsman et al 2010 do not accurately reflect conditions on 
private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas.  Considering the ineffective 
protections offered to owls on private industrial timberlands in California, as well as in other states, 
these numbers are likely even more dire.


Cal Fire and SPI have failed to address the decline of NSO across its range and have failed to 
demonstrate that logging that could result in take as a result of THPs approved by the Department will 
not result in a bioregional or range-wide cumulative effect.  NSO in Northwest California are in real 
trouble, even in the coastal redwood region where the Department has insisted that NSO are not in 
decline.  Forsman et al 2010 clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat  for owl 
centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for take. 
This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate that the 
FPRs as constructed utterly fail to protect owls and owl habitat, and that cumulative impacts to 
individuals and to the species have been swept under the rug.  Please explain why Department has not 
required a detailed analysis of cumulative impacts to the species bioregionally, or as a whole. 


SPI and the Department have failed to address how habitat reductions in activity centers that already 
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exhibit high levels of non-habitat will affect essential life history behaviors of NSO, and how the 
accumulated loss of habitat as a result of multiple projects over time can avoid significant cumulative 
effects to NSO associated with this THP.  


IV. Comments Regarding the “Llium” THP


1. Clearcut logging within 0.5 miles of activity center TRI0217
The “Llium” THP proposes clearcut logging between approximately 1,600 feet and 0.5 miles of NSO 
activity center TRI0217 “Tom Lang Gulch”.  According to the habitat analysis provided in Section V, 
page 216 of the plan, the activity center for TRI0217 “Tom Lang Gulch” does not contain any high-
quality nesting-roosting habitat within 0.7 miles, and also contains no  habitat typed as foraging within 
0.7 miles of the nest site.  Furthermore, activity center TRI0217 “Tom Lang Gulch” shows only 98 
acres of habitat typed as nesting-roosting within 0.7 miles of the nest site.  


According to the Technical Assistance letters provided in this THP, as well as the NSO CNDDB viewer 
records contained in this THP, no owls have been detected at activity center TRI0217 “Tom Lang 
Gulch” since 2005.  It should be noted that THP 2-06-092TRI, “Bhabar” has been harvested since the 
time the last detections were noted.


Activity center TRI0217 “Tom Lang Gulch” is clearly deficient in high quality NSO habitats within 
close proximity of the nest site.  Indeed, review of the habitat analysis map provided in Section V, page 
216 of the plan shows that available nesting-roosting habitat is limited to a small strip associated with a 
riparian zone.  This map also demonstrates that the  rest of the available acreage within 0.5 miles of this 
activity center is highly fragmented by previously approved clearcut logging.  The USFWS take 
avoidance guidelines under “size and shape of habitat patches” note that:


“Narrow strips of habitat (100m or less) provide for a lot of edge habitat and little to no 
interior habitat...because WLPZs, for example, are 100m or less in total width, they are 
considered edge habitats if surrounded by unsuitable habitat.  Edge habitats do not provide for 
protection from predators nor do they provide microclimates of interior habitats.” (USFWS, 
2008)


Furthermore, the USFWS also noted in it's Northern Spotted Owl Timber Harvest Plan Technical  
Assistance “Red flag” List—Interior [Attachment H] that: 


Activity Center TRI0217 “Tom Lang Gulch” is clearly deficient in high-quality habitats within 0.5 
miles of the nest site as is demonstrated by the habitat analysis table provided in Section V of the plan. 
What little habitat remains is primarily typed as low-quality foraging.  Activity Center TRI0217 “Tom 
Lang Gulch” has been cumulatively impacted by repeated and successive entries that have fragmented 
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and reduced available habitat to the point where further logging in close proximity of the nest site is 
likely to result in take.  


Please explain how proposed clearcut logging within 0.5 miles of an activity center which is already 
cumulatively impacted by successive and repeated logging entries will avoid harm to NSO.  Please 
provide a detailed analysis demonstrating through substantial evidence how proposed clearcut logging 
will affect essential life history behaviors of NSO, including feeding, breeding, sheltering, and 
dispersing.  


The RPF and the Department have failed to provide substantial evidence in light of the whole of  the 
record to demonstrate that clearcut logging within 0.5 miles of a cumulatively impacted activity center 
will avoid harm to NSO.  As noted elsewhere in these comments, the RPF is simply relying on habitat 
retention standards of the FPRs to presume that take will not occur.  This does not rise to the level of 
substantial evidence.  CEQA Guidelines at 14 CCR 15384 defines substantial evidence as:


(a) “Substantial evidence” as used in these guidelines means enough relevant information and
reasonable inferences from this information that a fair argument can be made to support a
conclusion, even though other conclusions might also be reached. Whether a fair argument can
be made that the project may have a significant effect on the environment is to be determined
by examining the whole record before the lead agency. Argument, speculation, unsubstantiated
opinion or narrative, evidence which is clearly erroneous or inaccurate, or evidence of social 
or economic impacts which do not contribute to or are not caused by physical impacts on the
environment does not constitute substantial evidence.


(b) Substantial evidence shall include facts, reasonable assumptions predicated upon facts, and
expert opinion supported by facts.


It appears in light of the whole of the record that the RPF's justification for how take will be avoided is 
not supported by actual facts.  Neither does it appear that the RPF's assumptions are based on facts 
present in the THP record.  Finally, it does not appear that the findings of the RPF are based on expert 
opinion which is supported by facts.  


Finally, there does not appear to be any scientific evidence in the available literature that suggests that 
logging within 0.5 miles of a cumulatively impacted NSO nest site will avoid harm. In sum, neither the 
available literature nor the 'evidence' provided by the RPF provide any indication that clearcut logging 
within this distance of an NSO nest, particularly one that has already been heavily impacted by 
previous clearcut logging, will avoid harm.  


2. Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a  
material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO.  This plan as 
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proposed run a high risk of take at activity center TRI0217 “Tom Lang Gulch” due to previous 
successive entries that have resulted in significant cumulative impacts due to habitat loss.


Compliance with the provisions of 14 CCR 919.10[939.10] has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate take avoidance based on substantial evidence rather than the inadequate standards of the 
FPRs.  The NSO take avoidance analysis for the “Llium” THP provided by the RPF does not actually 
discuss any facts that would demonstrate avoidance of harm as defined in 14 CCR 919.10[939.10]. 
Furthermore, it is difficult to consider the RPF's take avoidance analysis as expert opinion supported by 
facts, as  the standards for certification as a so-called 'spotted owl expert' have been universally decried 
as inadequate, and the RPF provides no facts that would support his opinion other than reiteration of 
the FPRs retention standards.  The RPF in this case is not a biologist, and represents the interests of SPI 
rather than the interests of the NSO or the public.  Decisions made by RPF's and staff foresters at the 
Department are not based on independent scientific review of facts, as is demonstrated by the lack of 
such supporting facts in this THP.  


Furthermore it is clear that there is no real established process for how take avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be denied 
unless substantial changes are made, substantial issues are addressed, and substantial information is 
provided. Once these deficiencies are corrected and the information is provided in the THP, then it must 
be recirculated for review and comment by the public. This revised and recirculated THP must include 
any determination as to take of the NSO.


For EPIC,


Rob DiPerna
Industrial Forestry Reform Advocate
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February 15, 2012 
 
 
Mr. Mike Bacca 
Cal Fire Forest Practice 
6105 Airport Rd 
Redding, CA 96002 
 


Re: EPIC Supplemental Comments regarding THP 2-11-004TRI “Llium” 


Mr. Bacca, 


The Environmental Protection Information Center (“EPIC”) submits the following supplemental 
comments regarding Sierra Pacific Industries (“SPI”) Timber Harvest Plan (“THP”) 2-11-
004TRI, “Llium.” Please include these comments and associated attachments in the record for 
the above-referenced THP. 


I. Supplemental Comments 


1. Further discussion of the potential for “take” at activity center TRI217 “Tom Lang Gulch” 


EPIC supports the Department‟s determination that “take” will not likely be avoided at activity 
center TRI217 “Tom Lang Gulch” as stated in its letter to Mr. Tom Walz of SPI on October 3, 
2011.  At this time, SPI has not made any changes to proposed operations under this plan that 
would mitigate the potential for “take.”  The “Lillum” THP, as proposed provides clear and 
compelling evidence that SPI proposed THP have the potential to result in “take” of NSO.   


2. Definition of “take” in the context of Northern Spotted Owl 


Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
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1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can „take‟ or attempt to „take‟ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act‟s definition of “take.” 
The USFWS regulations define “harm” to mean: 


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly impairing 
essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 


Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 


Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to „harm‟ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


3. Conclusion 


The “Llium” THP as proposed will likely result in “take” of NSO at activity center TRI217 
“Tom Lang Gulch.”  EPIC has provided SPI with a 60-day notice of intent to sue pursuant to 
Section 9 of the federal Endangered Species Act over alleged “take” of NSO.  Lacking 
substantial changes to this THP to eliminate harvest of suitable NSO habitat within known NSO 
home ranges that will lead to “take” of this species, EPIC intends to include these THPs in our 
complaint.  [Please refer to 60-day Notice of Intent to Sue letter, Attachment A]  


EPIC wishes to remind the Department that determinations made with respect to “take” 
avoidance pursuant to the Forest Practice Rules does not shield landowners such as SPI from 
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“take” prosecution under the federal ESA.  “Take” in the federal context, as described above is 
the standard by which potential impacts to NSO must be considered.   
 
 


Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
 
 


 
 
  



mailto:rob@wildcalifornia.org
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11/23/11


Mr. Mike Bacca
Cal Fire Forest Practice
6105 Airport Rd
Redding, CA 96002


Re: EPIC Comments regarding Timber Harvest Plan 2-11-035TRI, “Bowtie”


Mr. Bacca,


The Environmental Protection Information Center (EPIC) submits the following comments regarding 
Sierra Pacific Industries (SPI) Timber Harvest Plan (THP) 2-11-035TRI, “Bowtie.” Please include 
these comments and associated attachments in the record for the above-referenced THP.


I. Introduction
1. Summary
THP 2-11-035TRI, “Bowtie” risks significant, adverse, and cumulative effects to Federally-listed 
Northern Spotted Owls.  Further logging entries into activity center TRI0149 “Sheep Corral Creek,” 
when combined with recently harvested and recently proposed THPs may result in a significant, 
adverse, and cumulative effect to an already habitat-deficient home range.  Such activities, though 
incremental, are nonetheless cumulative, and must be deemed significant when the condition of the 
activity center is considered.  Application of 14 CCR 939.9(g) in this instance is insufficient to protect 
NSO from unauthorized “take.”  Furthermore, this plan as proposed fails to fully comply with the letter 
and intent of 14 CCR 939.10.


2. Project Details
The “Bowtie” THP covers a total of 191 acres within the Strope Creek, and East Fork Stuart Fork State 
Planning Watersheds in Trinity County, California.  Silviculture includes 177 acres of clearcutting, and 
14 acres of selection.  Both ground-based and cable-based yarding systems are proposed for use.  The 
Erosion Hazard Rating varies from low, to moderate, to high.  Section III of the plan fails to provide 
any meaningful detail with regard to stand conditions, including no discussion of basal area, MBF per 
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acre, stand age, etc.  Thus, it is difficult to fully assess the pre-harvest stand conditions.  The plan area 
does not contain any Class I watercourses, and is not considered to be within an anadromy zone.  


According to Section II, Item #32(a) of the plan, there is one known Northern Spotted Owl activity 
centers within 1.3 miles of the THP boundaries.  This activity center is TRI0149 “Sheep Corral”.  This 
plan proposes to avoid "take" of NSO through application of 14 CCR 919.9(g) [939.9(g)]. Use of 
option "g" raises several substantial concerns over the plan's ability to avoid unauthorized “take” of 
NSO. There are substantial differences between the FPR standards and the USFWS “take” avoidance 
standards for the interior forest region. In the case of the “Bowtie” THP, use of the interior USFWS 
take avoidance guidelines may even be insufficient to fully protect NSO from potentially significant 
cumulative affects and “take.”  


II. Background on Northern Spotted Owl


1. Northern Spotted Owl Listing History
The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act on 
June 26, 1990.  According to the 2011 Revised NSO Recovery Plan, NSO listing came as a result of the 
loss and adverse modification of habitat as a result of timber harvest, and exacerbated by factors such 
as catastrophic wildfire, volcanic eruptions, and windstorms.  The 2011 Revised Recovery Plan also 
cites the lack of adequate regulatory mechanisms to protect and conserve NSO as a primary reason for 
the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition.  Declining habitat was recognized as 
a severe to moderate threat throughout the species range.


2. Northern Spotted Owl Life History and Habitat Requirements
Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, generally 
increasing from south to north (USFWS 1990b). Estimates of median size of their annual home range 
vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 14,211 acres on the Olympic 
Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted owl home ranges are larger where 
flying squirrels are the predominant prey and smaller where wood rats are the predominant prey. Home 
ranges of adjacent pairs overlap (Forsman et al. 1984; Solis and Gutiérrez 1990), suggesting that
the defended area is smaller than the area used for foraging. The Service uses a circle of 0.7-mile radius 
(984 acres) from the activity center to delineate the most heavily used area during the nesting season. 
The portion of the home range used during the breeding season is smaller than that used in the 
remainder of the year (Forsman et al. 1984; Sisco 1990).


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls (Forsman et  
al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, but rarely breed until
they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et al. 2002). Breeding females 
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lay one to four eggs per clutch, with the average clutch size being two eggs; however, most spotted owl 
pairs do not nest every year, nor are nesting pairs successful every year (USFWS 1990b; Forsman et al.  
1984; Anthony et al.2006). The small clutch size, temporal variability in nesting success, and delayed 
onset of breeding all contribute to the relatively low fecundity of this species (Gutiérrez 1996).


Natal dispersal of spotted owls typically begins in September and October with a few
individuals dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal 
dispersal occurs in stages, with juveniles settling in temporary locations between periods of
more pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies (USFWS 
1990b; Miller 1989). Known or suspected causes of mortality during dispersal include starvation, 
predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic infection may 
contribute to these causes of mortality, but the relationship between parasite loads and survival is 
poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002).


Spotted owls are mostly nocturnal, although they also forage opportunistically during the day (Forsman 
et al. 1984; Sovern et al. 1994). The composition of the spotted owl’s diet varies geographically and by 
forest type. Generally, flying squirrels are the most prominent prey for spotted owls in Douglas-fir and 
western hemlock forests (Forsman et al. 1984) in Washington and Oregon, while dusky-footed wood 
rats are a major part of the diet in the Oregon Klamath, California Klamath, and California Coastal 
Provinces (Forsman et al. 1984, 2001, 2004; Ward et al. 1998; Hamer et al. 2001). Depending on 
location, other important prey include deer mice, tree voles, red-backed voles, gophers,
snowshoe hare, bushy-tailed wood rats, birds, and insects, although these species comprise a small 
portion of the spotted owl diet (Forsman et al. 1984, 2004; Ward et al. 1998; Hamer et al. 2001).


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because such 
forests contain the structures and characteristics required for nesting, roosting, and foraging. Features 
that support nesting and roosting typically include a moderate to high canopy closure (60 to 90 
percent); a multi-layered, multi-species canopy with large overstory trees (with diameter at breast 
height [dbh] of greater than 30 inches); a high incidence of large trees with various deformities (large 
cavities, broken tops, mistletoe infections, and other evidence of decadence); large snags; large
accumulations of fallen trees and other woody debris on the ground; and sufficient open space below 
the canopy for spotted owls to fly (Thomas et al. 1990). Forested stands with high canopy closure also 
provide thermal cover (Weathers et al. 2001) and protection from predators. Foraging habitat generally 
has attributes similar to those of nesting and roosting habitat, but such habitat may not always support 
successfully nesting pairs (USFWS 1992b). Dispersal habitat, at a minimum, consists of stands with 
adequate tree size and canopy closure to provide protection from avian predators and at least minimal 
foraging opportunities (USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse 
through highly fragmented forest landscapes, yet the stand-level and landscape-level attributes of 
forests needed to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004).


3. Threats to Northern Spotted Owls
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The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to the 
decline of the Northern Spotted Owl.  Listing Factor A identifies several threats to Northern Spotted 
Owl:


 “The key threats identified that relate to this listing factor are: (1) loss of habitat and changes 
in distribution of habitat as a result of past activities and disturbances, due especially to timber 
harvest and permanent conversion of habitat; and (2) ongoing habitat loss from natural 
disturbance (especially fire), timber harvest, and permanent conversion of habitat.”


Other threats contributing to the declined of NSO include changes in climate in forest ecosystems 
including changes in temperature, increasing instances of wildfire, and outbreaks of insects and 
diseases.  


Specific to timber harvest activities, significant harm to NSO can occur through the impairment of 
essential life history behaviors such as feeding, breeding, sheltering, and dispersing.  Timber harvest 
can result in either direct loss or significant degradation of NSO habitat.  Timber harvest can also result 
in an accumulation of habitat loss over time as a result of multiple projects within and adjacent to the 
same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion of 
Barred Owls into NSO habitat and territories.  Barred Owls are known competitors for resources and 
habitat and are also known to harass Northern Spotted Owls.  Dugger et al. 2009 indicates that the 
presence of Barred Owls suppresses responses of Northern Spotted Owls to survey efforts.  The 2011 
Revised Recovery Plan calls for the retention of high quality habitat both within and outside occupied 
NSO home ranges as a means of mitigating the impacts of Barred Owls.


Dugger et al. 2011 (in press) [Attachment A] entitled “Transient Dynamics of of Invasive Competition:  
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the amount 
of older forest near core areas of use for Northern Spotted Owls most strongly influenced extinction 
rates for Northern Spotted Owl pairs.  Dugger et al. 2011 notes that:


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with decreased 
amounts of old forest at the core...and this effect was 2-3 times greater where barred owls were 
detected.”(Dugger et al. 2011)


The abstract for Dugger et al. 2011 concludes:


“We observed increased extinction rates in response to decreased amounts of old forest at a 
territory core and higher colonization rates when forest habitat was less fragmented.  Annual 
site occupancy for pairs reflected the strong effects of barred owls on occupancy dynamics with 
much lower occupancy rates predicted where barred owls were detected.  The strong barred 
owl and habitat effects on occupancy dynamics of spotted owls provided evidence of 
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interference competition between the species.  These effects increase the importance of 
conserving large amounts of contiguous, old forest habitat to maintain northern spotted owls in 
the landscape.” (Dugger et al. 2011)


Dugger et al. 2011 shows that fragmentation of habitat and distance to neighboring suitable habitat can 
significantly affect the extinction probabilities of Northern Spotted Owl territories.  Thus there is a 
correlation between competitive advantage for Barred Owls where habitat for Northern Spotted Owls is 
fragmented.  This flies in the face of the Department's standard argument that logging of Spotted Owl 
habitat does not give Barred Owls a competitive advantage.  Clearly fragmentation of Spotted Owl 
habitat through logging compromises the ability of Spotted Owls to compete with Barred Owls. 
Maintaining Spotted Owl habitat, therefore, even unoccupied habitat, must be a foremost priority to 
prevent extinction of Spotted Owl territories as recommended by Dugger et al, 2011 and the 2011 
Revised Recovery Plan.


4. Definition of “take” in context of Northern Spotted Owl
Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of the 
United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 1538(a)(1)
(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation pertaining to a threatened 
or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) of the Act, USFWS may 
promulgate regulations extending this prohibition to threatened species when “necessary and advisable 
to provide for the conservation of the species.” 16 U.S.C. § 1533(d). The take prohibition has been 
extended by regulation to include the threatened Northern Spotted Owl. 50 C.F.R. § 17.31.


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible manner 
to include every conceivable way in which a person can ‘take’ or attempt to ‘take’ any fish or wildlife.” 
S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean “harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.” 16 
U.S.C. § 1532(19).


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act’s definition of “take.” The 
USFWS regulations define “harm” to mean:


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat modification or 
degradation where it actually kills or injures wildlife by significantly impairing essential behavioral 
patterns, including breeding, feeding, or sheltering. 


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly disrupt 
normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS definition of 
“harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home Chapter of  
Communities for a Greater Oregon, 527 U.S. 687 (1995). 


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled Murrelet  
v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take occurs and “a 
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habitat modification which significantly impairs the breeding and sheltering of a protected species 
amounts to ‘harm’ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 880 F. Supp. 1343, 1367 
(N.D. Cal. 1995) (timber harvesting during breeding season could “harass” marbled murrelets by 
“annoying them to such an extent that it will significantly disrupt their normal behavior patterns”).


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


III. Northern Spotted Owl Take Avoidance


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)]
SPI chose 14 CCR 939(g)(option “g”) as a tool to evaluate impacts on NSO. EPIC has been
denied the opportunity to analyze the potential for "take" or potential and significant impacts because
critical information has not been provided to the public prior to approval of the THP. 14 CCR 898.2(c) 
Special Conditions Requiring Disapproval of Plans states:


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist:


(c)There is evidence that the information contained in the plan is incorrect, incomplete or
misleading in a material way, or is insufficient to evaluate significant environmental effects.
The sufficiency of the information provided in a THP to evaluate significant environmental
effects shall be judged in light of what is reasonable and necessary.” (Emphasis added)


Given that determinations of the likelihood of take are made at the time of plan approval, the public has 
no basis upon which to comment on the determination once it is made.


Section IV, page 71 of the plan indicates that SPI is seeking a so-called “Take Avoidance 
Determination” from Cal Fire.  Use of option "g" appears to be in violation of the rules as well as 
CEQA. First, EPIC does not see the term “Take Avoidance Determination” defined or referenced in the 
Forest Practice Rules. What is a “Take Avoidance Determination” and what criteria does Cal Fire use to 
make such a determination? Please provide EPIC with the criteria used in this determination, so that 
EPIC can review them.


Secondly, any determination as to "take" must be fully explained and supported in the THP, so that the
public may review and comment upon it. This is not something that can occur after approval. 14 CCR
898.2(f) prevents Cal Fire from approving a plan that would result in "take" of NSO. Thus, that
determination must have been made no later than the time of THP approval, and it must be based on
analysis and evidence available for public review and comment. This is consistent with CEQA and the
Forest Practice Rules and the Forest Practice Act.


Any attempt to make a take determination after approval would constitute an illegal post-hoc
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest Practice
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Act, information concerning the evaluation of potential "take" of NSO should be included in the plan
prior to approval to allow the public to fully evaluate the materials and comment on potential impacts.


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. EPIC and
the general public have the right to review potential significant impacts in light of the whole of the
record. Such informed review is impossible if analysis and determination of NSO impacts or issuance
of “TADs” are executed after public comment. The “TAD” determination must be subject to
transparent public scrutiny.


Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-fact
amendment as stated in the THP, such an amendment must be treated as a substantial deviation, for the
reasons stated above: (To date, Cal Fire has been treating these amendments as minor unless
new owls are found or operations change) such evidence and determination must be subject to public
review and comment, including such information as an amendment deprives EPIC and the public of the
opportunity to review NSO survey data, and to review information available that the Department is
relying on to make such a determination.


Fourth, any attempt to make a so-called “TAD” whether before or after a THP is approved, requires 
documented consultation with Fish and Wildlife Service, because Cal Fire does not have the expertise 
or legal authority to make a determination of "take" of a federally listed species.


Please address each of the points raised immediately above. Please explain in detail how this so-called
“TAD” determination will occur, when and by whom. Will independent review and inspection be 
conducted? If so, please advise when that will occur and under what circumstances. Please provide a 
copy of any documents Cal Fire relies on to issue a so-called “TAD,” such as lists of criteria for what 
constitutes "take" avoidance, scientific publications on the spotted owl, readable aerial photos of NSO 
sites, and internal Cal Fire guidance documents that have been written in response to Cal Fire's new 
responsibility to conduct option “g” take avoidance determinations.


2. Cal Fire has no authority to determine the likelihood of take
Option "g"  is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which have
the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of Forestry 
(the Board) cannot grant or confer.


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO.
This not only violates the Board’s obligation to adopt rules that protect wildlife, but is being undertaken
in the absence of CEQA and FPR compliance. The Board's decision to implement § 939.9(g) did not 
disclose or evaluate the potential for impacts on the environment, and particularly to the NSO, which
are a reasonably foreseeable consequence of its implementation.


The Forest Practice Rules state at 14 CCR 898.2 that Cal Fire may not approve a plan that will involve 
take of an NSO:
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“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of
the following conditions exist: …(f) Implementation of the plan as proposed would result in the
taking of an individual Northern Spotted Owl prohibited by the Federal Endangered Species
Act.”


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated
in the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 14
CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine "take" under 
the
ESA. Cal Fire simply may not allow any plan that would result in take.


Cal Fire claims it “must determine whether plan will result in take of state and federally listed species
and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important Information
for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 2008, at p. 6 #1
(Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it prohibits Cal Fire from
approving a plan that would cause “take.” That is not the same as giving Cal Fire authority to 
determine "take" or no “take,” any more than Cal Fire is free to determine whether a plan may violate a 
water quality control plan, as provided in subdivision (h) of the same regulations.


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee agencies
are the agencies that have the statutory duty and obligation to make those calls, and once made, Cal
Fire may not trump them. To the extent Cal Fire wishes to provide general guidelines that will ensure
"take" avoidance, it must adopt guidelines that clearly preclude "harm" to NSOs and their habitat.
Cal Fire is well aware that Option "g" does not provide adequate standards to prevent NSO
“take.” In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern  
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal Fire 
provides FWS communications which establish that compliance with subdivision (g) does not prevent 
"take" of NSO. Accordingly, in the absence of actual consultation with FWS to establish no take, Cal 
Fire cannot make a determination of no “take.” It does not have the authority, the standards, or the best 
science upon which to make such a determination.


3. Logging on Private Industrial Lands In Northwest California, approved by Cal Fire, has led to
substantial and systematic take of NSO.
Simple analysis shows that logging operations on private industrial lands in California has continued to
cause significant "harm" to Northern Spotted Owls and their habitat over the two decades since the 
owl’s listing. As well, the USFWS, states, in an unpublished document entitled by USFWS Regulatory 
and Scientific Basis for U.S. Fish and Wildlife Service Guidance for Evaluation of Take for Northern
Spotted Owls on Private Timberlands in California’s Northern Interior Region (Regulatory and
Scientific Basis)[Attachment D] dated 12/14/09 and provided on Cal Fire’s website, notes that,


“…our combined experience with hundreds of THPs indicates that the cumulative effects of
repeated entries within many NSO home ranges has reduced habitat quality to a degree 
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causing reduced occupancy rates and frequent site abandonment. In a large proportion of 
technical assistance letters to CAL FIRE and industrial timberland owners during the past five 
years, we noted the lack of NSO responses at historic territories, and described habitat 
conditions considered inadequate to support continued occupancy and reproduction.” 
(emphasis added) (p 11)


The same document advises that,
 
“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do not 
support sustained occupancy by NSO.” (p 12)


We reproduce here the graph presented by FWS in this document to illustrate those trends.


Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning date of
the analysis persisted to the end, by contrast to 80% of such pairs present on Forest Service lands.
Please note that these impacts almost entirely preceded the arrival of the Barred Owl in North West
California. The presence of Barred Owl in North West California complicates Cal Fire’s efforts with 
respect to NSO “take” avoidance in several ways. Because the presence of Barred Owl itself threatens 
NSO, where Barred Owl is present, even relatively minor additional impacts from habitat modification 
may substantially impair NSO survival and reproduction – i.e., lead to “take” of NSO.


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for take assessment will
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suffice to preclude take where Barred Owl is or may be present. As well, Barred Owl presence 
substantially complicates questions of how to survey effectively for NSO because NSO respond less 
frequently to vocalizations when Barred Owls are present. (Final Report: Estimating Northern Spotted  
Owl Detection Probabilities: Updating the USFWS Northern Spotted Owl Survey Protocol, Dugger et 
al. 2009)[Attachment E]


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the sole
basis for NSO habitat protections during the period summarized in the above analysis of NSO
persistence on public and private lands in California. Given FWS’ assessment of the catastrophic
inadequacy of those FPR habitat definitions and retention standards (reviewed below), it is very likely
that the level and intensity of harms suffered by the NSO would have been far worse had California’s
FPR standards actually been the sole basis for owl and habitat protections during the last two decades.


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows substantially 
higher levels of NSO habitat loss on private lands versus public lands since the advent of the Northwest 
Forest Plan.  Table B-2 taken from the recovery plan (below) indicates that private lands in California 
accounted for 5.8 percent of total Northern Spotted Owl habitat lost.  Range-wide, 14.9% of NSO 
habitat on private lands within the range of the owl have been lost between 1994/96-2006/2007.  
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These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on private
industrial timberlands in Northwest California. They are entirely inconsistent with the basic premise of
Cal Fire's present policy, that "take" avoidance can be assured using general provisions for owl habitat
definitions and retention standards while allowing substantial continued logging in owl habitat.
Given this history, Cal Fire must understand that, where Cal Fire allows logging in NSO habitat to
continue, some level of "take" must be presumed to occur in the absence of a regulatory mechanism 
that ensures "take" avoidance.
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4. Deficiencies of Option "g"
Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted owls
and owl biology 19 years ago. The rules are now completely out of date and clearly inconsistent with
the current biological analysis for NSO.


Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service  
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in California's  
Northern Interior Region (FWS Regulatory and Scientific Basis). 


Under item B in this document, the FWS notes several reasons why the current FPRs are not adequate 
to evaluate or avoid "take". These reasons include new information available since the rules were 
enacted (which have changed the amount required, the habitat definitions, and spatial arrangement 
criteria), the Service's experience with the TA process, and analysis indicating loss of territories under 
the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some of the deficiencies of the 
current FPRs:


“When the FPR guidelines were adopted in 1992, data relating habitat variables to occupancy,
reproduction, and survival of NSO were limited. The FPR guidelines for avoiding incidental
take of NSO were therefore based on comparison of proposed post-harvest habitat conditions
with the amount and of quality of habitat observed at occupied NSO sites described in various
studies. Under this standard, habitat modification potentially could result in substantial
reduction of reproduction, survival, and occupancy at NSO activity centers without the
appearance of take, because habitat conditions resemble other low-quality NSO territories.
NSO are known to occupy low-quality sites where their reproduction and survival are
substantially reduced (Franklin et al. 2000, Dugger et al. 2005); the existence of these low
quality sites suggests that reliance on habitat conditions corresponding to the presence or
of owls at historic territories represents a low bar for determining habitat thresholds and take.”
(FWS Regulatory and Scientific Basis )


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection for
NSO activity centers associated with logging operations, even the FWS acknowledges that those take
avoidance guidelines are not adequate to promote population growth or recovery:


“It is important to recognize that the habitat conditions described in the document are intended
for use in estimating the likelihood of take of an individual NSO under the ESA; they do not
represent habitat conditions required for habitat growth or recovery. The FWS guidelines focus
solely on individual NSO territories and do not incorporate large-scale issues such as
connectivity and dispersal of habitat, wintering habitat, or long-term habitat disturbance
patterns.” (FWS Regulatory and Scientific Basis )


As this Document explains, even the FWS standards have reduced habitat viability and quality to the
point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis Figure I.B.1).
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5. Differences in Habitat Definitions
One significant difference between the FPRs and the USFWS guidelines is the use of different
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed and
specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the difference
between the the two is demonstrated by the fact that what qualifies as roosting habitat under the 
FPRs would at best qualify for low-quality foraging habitat under the FWS definitions. The FWS 
notes:


 “...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the FPRs is 
unlikely to avoid take. This is because the WHR types considered to be NSO habitat (4M & 4D) 
are widely variable, and at the lowest end of size class/density are typically poor habitat or 
non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge to Cal Fire's Chris Browder)


The FWS expounds on the inadequacies of the FPR definitions:


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs
typically does not avoid or reduce the likelihood of take of NSO. This is because the habitat
definitions and retention standards in the FPRs represent minimum values that are below the
habitat parameters associated with reasonable levels of territory occupancy, survival, and
reproduction by NSO.”(ibid)(Emphasis added)


Finally, the Cal Fire Document quotes the Service, stating:


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at best
represent the bare minimum conditions. Take may easily occur as repeated harvest entries
reduce stand structure from whatever the owls originally occupied to the uniformly low values
under the rules...in our review/assessment of NSO habitat relationships in the interior zone, we
were unable to find any support for significant NSO use of habitat conditions allowed under
the definitions in 895.1.”(Cal Fire 2009)(Emphasis added)


Below are two tables representing the differences in habitat definitions in the Forest Practice Rules 
versus the FWS take avoidance guidelines for the interior.


FWS Interior Definitions:


FWS Interior


Basal Area TPA 26”+ Canopy closure QMD (DBH)


HQNR 210 > 8 >60% >15”
N/R 150-180 >8 >60% >15”


Environmental Protection Information Center   
145 G Street, Suite A, Arcata, CA 95521 www.wildcalifornia.org     


Phone: (707) 822-7711  Fax: (707) 822-7712   
13     







F Mix ranging 120-
180


>5 Mix 40-100% >13”


LQF Mix ranging 80-
120


>40% >11”


FPR Standard Definitions:


Cal Fire - Forest Practice Rules 
Canopy closure DBH


N >60% total (40% dominant and co-dominant) >11”
R >40% with high degree of variability >11”
F >40% but if more than 80% must be “fly space” >11” conifer


>6” hardwoods


As can be seen, there are substantial differences between the FWS interior take avoidance guidelines 
definitions and the FPR definitions.  These differences include basal area, canopy closure, trees greater 
than 26 inches DBH, and average tree diameter required to meet the standard of the definitions.


We are unable to reconcile the FPRs NSO habitat definitions and the habitat retention standard
used in this THP with the scientific record on spotted owls, which clearly indicates that such low
quality habitat and low acreages of habitat are known to be inadequate to support critical life history
traits of NSO, including occupancy, reproduction, dispersal, and survival. "take" must be assumed 
under these circumstances unless clear evidence is provided to the contrary.  


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for this THP, SPI is not 
following the letter or the intent of the Service's guidelines.  Use of the FWS definitions without 
implementation of the rest of the Service's standards is a cherry-picking approach that meets neither the 
intent of the guidelines or the higher standards of “take” avoidance they represent.  


6. Cal Fire's Solution is Inadequate.
Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 14 
CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations:


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. This is
due to the USFWS observation that following these guidelines “is the most effective manner of 
avoiding take.” (Cal Fire 2009)
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Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly recommend the
use the FWS standards out of one side of their mouth and out of the other suggest that RPFs (via the
“Spotted Owl Experts” who are often in employ of the company) rationalize why their alternative to the
FWS standard “will still ensure take avoidance”. The problem is that Cal Fire lacks the necessary
expertise in spotted owl biology to know the difference between a alternative proposal that would cause
"take" from one that wouldn't.


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, especially if
that habitat is unsuitable or very low quality habitat because it is being defined using the FPRs. Take
can also occur when operations are limited to the fringe of the outer circle of the activity centers,
especially when the rest of the habitat in the territory has been fragmented and degraded by extensive
timber harvest. There is no mention of site-specific measures that would serve to avoid "take" in the
absence of compliance with the FWS take avoidance guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10]
14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if any of 
the
following conditions exist:


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey
would be adversely altered;
(2) Breeding success would be significantly impaired because of a reduction in surrounding owl
habitat before the young have had an opportunity to successfully disperse from their nesting
site;
(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up
to 500 feet from the nest site would be adversely altered; or
(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired
because the ability to escape predators, survive severe weather, or find appropriate microclimes
would be adversely altered.


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which relies entirely on the inadequate 
retention standards in the FPRs to assume that "take" will not occur. Clearcut logging as proposed in 
this plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI have 
failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat elements will 
not impair essential life history behaviors of NSO.  


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat retention 
standards and protection measures for NSO in the Forest Practice Rules.  These statements do not 
demonstrate that feeding will not be impacted since there is no discussion of current prey base.  They 
fail to demonstrate how clearcutting within a habitat-deficient home-range will avoid disrupting mating 
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or breeding behaviors.  They fail to demonstrate how clearcutting of suitable habitat within a habitat-
deficient home-range will avoid disrupting sheltering behaviors, including a failure to demonstrate that 
microclimates will not be adversely affected. No data on microclimate is provided. These statements 
fail to demonstrate that shelter to allow escapement from predators and severe weather will not be 
adversely altered.  No discussion of edge effects or weather impacts is provided. These statements fail 
to demonstrate how connectivity of habitats to facilitate dispersal will be impacted by logging within 
the home-range of a habitat deficient activity center.  Dispersal is not discussed.


There is simply insufficient and inadequate information in the THP record as posted on the Cal Fire
FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that "take" of
NSO will be avoided. Please provide a detailed analysis from a qualified person demonstrating how
proposed operations will avoid “take.” Please address how clearcut logging within a habitat-deficient 
activity center will avoid "harm" as described in 14 CCR 939.10. Please include a detailed analysis 
demonstrating that microclimates will not be adversely affected, and that essential behaviors including 
feeding, sheltering, breeding, escapement, and dispersal will not be significantly impacted. Lacking 
such a detailed analysis, it is difficult, if not impossible for Cal Fire, SPI, EPIC, or the public to 
evaluate the potential for "take" of NSO.


8.  Significant Cumulative Impacts to NSO range-wide
Forsman et al 2010 Population Demographics of the Northern Spotted Owl [Attachment G] has 
demonstrated a range-wide decline in NSO populations over 11 study areas.  Populations on four study 
areas declined 40-60% during the study, while populations declined by 20-30 percent on three other 
study areas.  Furthermore, Forsman et al 2010 found that adult survival was declining on ten of 11 
study areas. These study areas include the Oregon/California cascades, and both Green Diamond and 
Hupa land. Forsman et al 2010 goes on to state:


“We concluded that fecundity, apparent survival and/or populations were declining on most 
study areas, and that increasing numbers of Barred Owls and loss of habitat were partially 
responsible for these declines.”  (Forsman et al 2010)


It must be noted that the grim numbers in Forsman et al 2010 do not accurately reflect conditions on 
private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas.  Considering the ineffective 
protections offered to owls on private industrial forestland in California, as well as in other states, these 
numbers are likely even more dire.


Cal Fire and SPI have failed to address the decline of NSO across its range and have failed to 
demonstrate that logging which could result in take as a result of THPs approved by the Department 
will not result in a bio regional or range-wide cumulative effect.  NSO in Northwest California are in 
real trouble, even in the coastal redwood region where the Department has insisted that NSO are not in 
decline.  Forsman et al 2010 clearly debunks this theory.  


Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for owl 
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centers associated with this THP, resulting in cumulative impacts, and ultimately the potential for 
“take.” This loss and the countless others sanctioned by Cal Fire THP approvals clearly demonstrate 
that the FPRs as constructed utterly fail to protect owls and owl habitat, and that cumulative impacts to 
individuals and to the species have been swept under the rug.  Please explain why Department has not 
required a detailed analysis of cumulative impacts to the species bio regionally, or as a whole. 


IV.  Comments Specific to the “Bowtie” THP


1. History of activity center TRI0149 “Sheep Coral Creek”
According to the US Fish and Wildlife Service's Technical Assistance letter for the “East Fork Stuart 
Fork” THP (2-07-031TRI) dated 8/1/07 (8133-2007-TA-131), protocol surveys in 2007 identified a 
male and three fledglings at activity center TRI0149 “Sheep Coral Creek.”  No NSO were detected 
during 2008 surveys.  


According to survey data contained in Amendment #1 for the “Ebert” THP approved 10/26/11, an ACS 
survey was conducted on 5/18/11 yielding a female response, and on 5/19/11 yielding a NSO pair 
response.  According to the amendment, these NSO did not appear to be exhibiting nesting behavior. 
Amendment #1 also states that responses were elicited on 8/10/11/ and 8/11/11 in the vicinity of the 
historic activity center for TRI0231 “Preacher Meadow,” and that these responses turned out to be a 
male NSO from TRI0149 “Sheep Coral Creek” that has been banded.  The RPF therein speculates that 
both these activity centers may be utilized by the same pair of NSO, but that there was insufficient 
evidence at this time to advance that conclusion.  


2. Direct and Cumulative Impacts to activity center TRI149, “Sheep Corral Creek”
The “Bowtie” THP, when combined with currently active, and currently proposed logging activities is 
likely to result in "harm" or "take" of NSO due to an accumulated affect.  In particular, the THP fails to 
describe how proposed operations will avoid a cumulative affect when combined with the “East Fork 
Stuart Fork” THP (2-07-031TRI), the “Ballpark” THP (2-03-175TRI) and the “Ebert” THP (2-10-
019TRI).  


According to the Technical Assistance package from the US Fish and Wildlife Service for the 
“Ballpark” THP (1-11-05-TA-09), SPI removed 10 acres of suitable habitat from within 0.7 miles of 
TRI149 “Sheep Coral Creek.”  In total, the habitat analysis table for the “Ballpark” THP indicates that 
145 acres of suitable habitat was removed.  Habitat removal was not categorized, so it is difficult to 
assess the quality of habitat removed pursuant to this THP.


According to the habitat analysis table provided in Section V, page 157 of the “Bowtie” THP, only two 
acres of low-quality foraging is proposed for harvest.  However, the plan does not discuss the 
additional removal 145 acres of habitat under the “Ballpark” THP, or the loss of 86 acres of habitat 
under the“Ebert” THP or the ten acres of habitat removal under the “East Fork Stuart Fork” THP.  For 
the “Ebert” THP,  all of the habitat modification is being conducted via clearcutting.  Although the 
habitat removal proposed under the “Bowtie” THP is minimal, the combined disturbance of permitting 
four timber harvest operations within approximately six years of time within the home-range of NSO 
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TRI0149 “Sheep Coral Creek” could result in a cumulative effect.  


TRI0149 “Sheep Coral Creek” is already deficient in high-quality habitats within 0.5 miles of the 
activity center.  According to the habitat analysis table provided in Section V, page 156 of the plan, only 
236 acres of nesting/roosting habitat is available within 0.7 miles of this activity center, and no acres of 
high-quality nesting/roosting habitat is available within this radius. The FWS Take Avoidance 
Guidelines for the interior recommend the availability of at least 250 acres of nesting/roosting habitat, 
including 100 acres of high-quality nesting/roosting habitat within 0.5 miles of the presumed nest site. 
Given this existing deficiency, in combination with successive logging entries into this home range that 
have resulted in high levels of habitat fragmentation and low levels of high-quality habitats, further 
logging could easily result in impairment of essential behaviors of NSO and compromise the full utility 
of this home range.


Continued fragmentation of suitable foraging habitats in combination with this deficiency could result 
in the impairment of feeding behaviors or compromise the utility of the full territorial range for these 
NSO.  As noted elsewhere in these comments, there is no specific discussion of impairment of feeding 
behaviors provided in this THP, and no discussion of food base, and how this food base might be 
altered from clearcutting of suitable foraging habitat.  The best available science and literature with 
respect to NSO continues to support the use of the 1.3 mile home range when considering impacts to 
owls.  Habitat loss, even outside of the 0.5 mile radius can still result in “harm” to NSO, particularly 
when suitable habitat has been lost or degraded elsewhere within a given home range as is the case 
here.


Finally, the “Ebert” THP in Section IV, page 104 of the plan indicates that no future projects were 
anticipated within the assessment area. Similarly, Section IV, page 49 of the “Bowtie” THP indicates 
that no further projects are expected within the foreseeable future.  However, given that the “Bowtie” 
THP was not disclosed as a future project within the “Ebert” THP analysis, it is difficult to assume that 
no additional projects will occur, thus further compromising the integrity of this activity center.  Future 
projects have not been addressed in specific terms.  Clearly, SPI has some idea of what logging will 
occur within the planning watersheds and owl centers associated with this THP in the near-term future. 
In order to comply with the FPRs and CEQA such future activities within the planning horizon (10 
years minimum) must be disclosed.  
 
Please explain how the combined disturbance of conducting at least four timber operations within 
approximately six years will avoid “harassment” of NSO.  Please also explain how the combine affect 
of these operation will avoid compromising NSO feeding behaviors, including prey base. Furthermore, 
please disclose all future activities anticipated within 1.3 miles of activity center TRI0149 “Sheep Coral 
Creek.”  Finally, please explain how sufficient cover, roosting, and feeding opportunities will be 
available for dispersing juveniles given current and proposed levels of foraging habitat fragmentation.  


3. Conclusion
As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There is
evidence that the information contained in the plan is incorrect, incomplete, or misleading in a  
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material way, or is insufficient to evaluate significant environmental effects.” This plan is clearly 
incomplete and inadequate to assess potentially significant direct impacts to NSO.  This plan as 
proposed run a high risk of "take" at activity center TRI0149 “Sheep Coral Creek” due to previous 
successive entries that have resulted in significant cumulative impacts due to habitat loss.


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due to the 
lack of sufficient information, analysis, and discussion from SPI or the RPF that would demonstrate 
"take" avoidance based on substantial evidence rather than the inadequate standards of the FPRs.  The 
NSO take avoidance analysis for the “Bowtie” THP provided by the RPF does not actually discuss any 
facts that would demonstrate avoidance of "harm" as defined in 14 CCR 939.10.  


Furthermore, it is difficult to consider the RPF's "take" avoidance analysis as expert opinion supported 
by facts, as  the standards for certification as a so-called “spotted owl expert” have been universally 
decried as inadequate, and the RPF provides no facts that would support his opinion other than 
reiteration of the FPRs retention standards.  The RPF in this case is not a biologist, and represents the 
interests of SPI rather than the interests of the NSO or the public.  Decisions made by RPFs and staff 
foresters at the Department are not based on independent scientific review of facts, as is demonstrated 
by the lack of such supporting facts in this THP.  


Finally it is clear that there is no real established process for how "take" avoidance will be determined, 
what will be required, when it is required in the record, or even what document will ultimately serve as 
certification that a THP has avoided “take.” As such, the plan should be denied unless substantial 
changes are made, substantial issues are addressed, and substantial information is provided. Once these 
deficiencies are corrected and the information is provided in the THP, then it must be recirculated for 
review and comment by the public. This revised and recirculated THP must include any determination 
as to "take" of the NSO.


For EPIC,


Rob DiPerna
Industrial Forestry Reform Advocate
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February 15, 2012 
 
Mr. Mike Bacca  
Cal Fire Forest Practice Manager 
6105 Airport Rd 
Redding, CA 96002 
 
 
 
Re: EPIC Comments regarding Timber Harvest Plans 2-11-061TRI “Pappy” and 2-11-070TRI 
“Thurman” 
 
 
Dear Mr. Bacca and Cal Fire: 
 
The Environmental Protection Information Center (“EPIC”) submits the following comments 
regarding Sierra Pacific Industries (“SPI”) Timber Harvest Plans (“THP”) 2-11-061TRI, 
“Pappy,” and 2-11-070TRI “Thurman.”  Please include these comments and associated 
attachments in the record for the above-referenced THPs. 
 


I. Introduction 


1. Summary 


Timber Harvest Plans 2-11-061TRI “Pappy” and 2-11-070TRI “Thurman” fail to provide 
substantial evidence that the methods chosen to avoid "take" of Northern Spotted Owl (“NSO”) 
will in fact accomplish this goal. Application of 14 CCR 939.9(g) in this instance is insufficient 
to protect NSO from unauthorized “take.” Furthermore, these plans as proposed fail to fully 
comply with the letter and intent of 14 CCR 939.10.  


SPI continues to propose THPs which removal NSO habitat from known historic home ranges 
without securing a Federal Incidental Take Permit (“ITP”) and associated Habitat Conservation 
Plan (“HCP”).  Furthermore, SPI continues to insist on applying the protective provisions of 14 
CCR 939.9(g) instead of following the U.S. Fish and Wildlife Service‟s NSO take avoidance 
guidelines, thus further increasing the risk of unauthorized “take” of NSO.  At  this time, SPI 
operations as proposed under these THPs and many others like them are out of compliance with 







2 
 


applicable Federal prohibitions against “take” of NSO, and are thus also out of compliance with 
the provisions of 14 CCR 939.10.   


2. Project Details 


 A). THP 2-11-061TRI “Pappy” 


The “Pappy” THP covers a total of 1,024 acres of proposed logging operations in the Papoose 
Creek and Digger Gulch State Planning Watersheds in Trinity County, California.  The THP is 
located on the Papoose Creek quadrangle. Silviculture includes 321 acres of clearcutting, 363 
acres of alternative prescription clearcutting, 337 acres of shelterwood removal step, and three 
acres of road-right-of-way construction.  Both ground and cable yarding methods are proposed, 
and the erosion hazard rating is calculated as ranging from low, to moderate, to high.  According 
to Section II, Item #24(b) roads are proposed for construction or reconstruction on unstable 
areas.  The project area includes Class I, II and III watercourses.   


According to Section II, Item #32(a) of the plan, there are six NSO activity centers within 1.3 
miles of the project boundaries.  These are SHA121 “Upper Dodge Creek,” TRI410 “Fairview 
Ridge,” TRI151 “Little Papoose Creek,” TRI411 “Lookout Ridge,” TRI393 “Papoose Creek,” 
and TRI321 “Bear Gulch.”  SPI is proposing to avoid “take” of NSO via the application of the 
provisions of 14 CCR 939.9(g), while utilizing the U.S. Fish and Wildlife Service‟s habitat 
typing definitions.  


 B). THP 2-11-070TRI “Thurman” 


The “Thurman” THP covers a total of 349 acres of proposed logging within the Bear Gulch State 
Planning Watershed in Trinity County, California.  The “Thurman” THP is also located on the 
Papoose Creek quadrangle.  Silviculture includes 58 acres of clearcutting, 230 acres of 
alternative prescription clearcutting, and 61 acres of seed tree removal step.  Both ground and 
cable-based yarding systems are proposed for use.  The erosion hazard rating is calculated as 
moderate to high.  According to Section II, Item #21(c), tractor operations are proposed on 
slopes over 50 percent with a high erosion hazard rating.  The project area contains Class I, II, 
and III watercourses. 


According to Section II, Item #32(a) of the plan, there are three known NSO activity centers 
within 1.3 miles of the project boundaries.  These are TRI321 “Bear Gulch,” TRI392 “Van Ness 
Creek,” and TRI410 “Fairview Ridge.” SPI is proposing to avoid “take” of NSO via the 
application of the provisions of 14 CCR 939.9(g), while utilizing the U.S. Fish and Wildlife 
Service‟s habitat typing definitions.   


II. Background on Northern Spotted Owl 


1. Northern Spotted Owl Listing History 


The Northern Spotted Owl was listed as “threatened” under the Federal Endangered Species Act 
on June 26, 1990. According to the 2011 Revised NSO Recovery Plan, NSO listing came as a 
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result of the loss and adverse modification of habitat as a result of timber harvest, and 
exacerbated by factors such as catastrophic wildfire, volcanic eruptions, and windstorms. The 
2011 Revised Recovery Plan also cites the lack of adequate regulatory mechanisms to protect 
and conserve NSO as a primary reason for the listing.  


More specifically, the 2011 Revised Recovery Plan cites threats to NSO due to low populations, 
declining populations, limited habitat, declining habitat, inadequate distribution of habitat or 
populations, isolation of populations, predation, and competition. Declining habitat was 
recognized as a severe to moderate threat throughout the species range. 


2. Northern Spotted Owl Life History and Habitat Requirements 


Spotted owls are territorial and usually monogamous. Home-range sizes vary geographically, 
generally increasing from south to north (USFWS 1990b). Estimates of median size of their 
annual home range vary from 2,955 acres in the Oregon Cascades (Thomas et al. 1990) to 
14,211 acres on the Olympic Peninsula (USFWS 1994a). Zabel et al. (1995) showed that spotted 
owl home ranges are larger where flying squirrels are the predominant prey and smaller where 
wood rats are the predominant prey. Home ranges of adjacent pairs overlap (Forsman et al. 1984; 
Solis and Gutiérrez 1990), suggesting that the defended area is smaller than the area used for 
foraging. The Service uses a circle of 0.7-mile radius (984 acres) from the activity center to 
delineate the most heavily used area during the nesting season. The portion of the home range 
used during the breeding season is smaller than that used in the remainder of the year (Forsman 
et al. 1984; Sisco 1990). 


The spotted owl is relatively long-lived, has a long reproductive life span, invests significantly in 
parental care, and exhibits high adult survivorship relative to other North American owls 
(Forsman et al. 1984; Gutiérrez et al. 1995). Spotted owls are sexually mature at 1 year of age, 
but rarely breed until they are 2 to 5 years of age (Miller et al. 1985; Franklin 1992; Forsman et 
al. 2002). Breeding females lay one to four eggs per clutch, with the average clutch size being 
two eggs; however, most spotted owl pairs do not nest every year, nor are nesting pairs 
successful every year (USFWS 1990b; Forsman et al. 1984; Anthony et al.2006). The small 
clutch size, temporal variability in nesting success, and delayed onset of breeding all contribute 
to the relatively low fecundity of this species (Gutiérrez 1996). 


Natal dispersal of spotted owls typically begins in September and October with a few individuals 
dispersing in November and December (Miller et al. 1997; Forsman et al.2002). Natal dispersal 
occurs in stages, with juveniles settling in temporary locations between periods of more 
pronounced movement (Forsman et al. 2002; Miller et al. 1997). The median natal dispersal 
distance is about 10 miles for males and 15.5 miles for females (Forsman et al. 2002). Dispersing 
juvenile spotted owls experience high mortality rates, exceeding 70 percent in some studies 
(USFWS 1990b; Miller 1989). Known or suspected causes of mortality during dispersal include 
starvation, predation, and accidents (Miller 1989; USFWS 1990b; Forsman et al. 2002).Parasitic 
infection may contribute to these causes of mortality, but the relationship between parasite loads 
and survival is poorly understood (Hoberg et al. 1989; Gutiérrez 1989; Forsman et al. 2002). 
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Spotted owls are mostly nocturnal, although they also forage opportunistically during the day 
(Forsman et al. 1984; Sovern et al. 1994). The composition of the spotted owl‟s diet varies 
geographically and by forest type. Generally, flying squirrels are the most prominent prey for 
spotted owls in Douglas-fir and western hemlock forests (Forsman et al. 1984) in Washington 
and Oregon, while dusky-footed wood rats are a major part of the diet in the Oregon Klamath, 
California Klamath, and California Coastal Provinces (Forsman et al. 1984, 2001, 2004; Ward et 
al. 1998; Hamer et al. 2001). Depending on location, other important prey include deer mice, 
tree voles, red-backed voles, gophers, snowshoe hare, bushy-tailed wood rats, birds, and insects, 
although these species comprise a small portion of the spotted owl diet (Forsman et al. 1984, 
2004; Ward et al. 1998; Hamer et al. 2001). 


Spotted owls generally rely on older forested habitats (Carroll and Johnson In Press) because 
such forests contain the structures and characteristics required for nesting, roosting, and foraging. 
Features that support nesting and roosting typically include a moderate to high canopy closure 
(60 to 90 percent); a multi-layered, multi-species canopy with large overstory trees (with 
diameter at breast height [dbh] of greater than 30 inches); a high incidence of large trees with 
various deformities (large cavities, broken tops, mistletoe infections, and other evidence of 
decadence); large snags; large accumulations of fallen trees and other woody debris on the 
ground; and sufficient open space below the canopy for spotted owls to fly (Thomas et al. 1990). 
Forested stands with high canopy closure also provide thermal cover (Weathers et al. 2001) and 
protection from predators. Foraging habitat generally has attributes similar to those of nesting 
and roosting habitat, but such habitat may not always support successfully nesting pairs (USFWS 
1992b). Dispersal habitat, at a minimum, consists of stands with adequate tree size and canopy 
closure to provide protection from avian predators and at least minimal foraging opportunities 
(USFWS 1992b). Forsman et al. (2002) found that spotted owls could disperse through highly 
fragmented forest landscapes, yet the stand-level and landscape-level attributes of forests needed 
to facilitate successful dispersal have not been thoroughly evaluated (Buchanan 2004). 


3. Threats to Northern Spotted Owls 


The 2011 Revised NSO Recovery Plan identifies several listing factors that are contributing to 
the decline of the Northern Spotted Owl. Listing Factor A identifies several threats to Northern 
Spotted Owl: 


“The key threats identified that relate to this listing factor are: (1) loss of habitat and 
changes in distribution of habitat as a result of past activities and disturbances, due 
especially to timber harvest and permanent conversion of habitat; and (2) ongoing 
habitat loss from natural disturbance (especially fire), timber harvest, and permanent 
conversion of habitat.” 


Other threats contributing to the declined of NSO include changes in climate in forest 
ecosystems including changes in temperature, increasing instances of wildfire, and outbreaks of 
insects and diseases.  


Specific to timber harvest activities, significant "harm" to NSO can occur through the 
impairment of essential life history behaviors such as feeding, breeding, sheltering, and 
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dispersing. Timber harvest can result in either direct loss or significant degradation of NSO 
habitat. Timber harvest can also result in an accumulation of habitat loss over time as a result of 
multiple projects within and adjacent to the same home range.  


Another major threat to Northern Spotted Owl survival and recovery is the advent of the invasion 
of Barred Owls into NSO habitat and territories. Barred Owls are known competitors for 
resources and habitat and are also known to harass Northern Spotted Owls. Dugger et al. 2009 
indicates that the presence of Barred Owls suppresses responses of Northern Spotted Owls to 
survey efforts. The 2011 Revised Recovery Plan calls for the retention of high quality habitat 
both within and outside occupied NSO home ranges as a means of mitigating the impacts of 
Barred Owls. 


Dugger et al. 2011[Attachment A] entitled “Transient Dynamics of Invasive Competition: 
Barred Owls, Spotted Owls, Habitat, and the Demons of Competition Present” found that the 
amount of older forest near core areas of use for Northern Spotted Owls most strongly influenced 
extinction rates for Northern Spotted Owl pairs. Dugger et al. 2011 notes that: 


“The amount of older forest at the core of home ranges (cOF) most strongly influenced 
extinction rates for spotted owl pairs...As predicted, extinction rates increased with 
decreased amounts of old forest at the core...and this effect was 2-3 times greater where 
barred owls were detected.”(Dugger et al. 2011) 


The abstract for Dugger et al. 2011 concludes: 


“We observed increased extinction rates in response to decreased amounts of old forest 
at a territory core and higher colonization rates when forest habitat was less fragmented. 
Annual site occupancy for pairs reflected the strong effects of barred owls on occupancy 
dynamics with much lower occupancy rates predicted where barred owls were detected. 
The strong barred owl and habitat effects on occupancy dynamics of spotted owls 
provided evidence of interference competition between the species. These effects increase 
the importance of conserving large amounts of contiguous, old forest habitat to maintain 
northern spotted owls in the landscape.” (Dugger et al. 2011) 


Dugger et al. 2011 shows that fragmentation of habitat and distance to neighboring suitable 
habitat can significantly affect the extinction probabilities of Northern Spotted Owl territories. 
Thus there is a correlation between competitive advantages for Barred Owls where habitat for 
Northern Spotted Owls is fragmented. This flies in the face of the Department's standard 
argument that logging of Spotted Owl habitat does not give Barred Owls a competitive 
advantage. Clearly fragmentation of spotted owl habitat through logging compromises the ability 
of spotted owls to compete with Barred Owls. Maintaining spotted owl habitat, therefore, even 
unoccupied habitat, must be a foremost priority to prevent extinction of spotted owl territories as 
recommended by Dugger et al, 2011 and the 2011 Revised Recovery Plan. 


 4. Definition of “take” in context of Northern Spotted Owl 
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Under Section 9(a)(1)(B) of the ESA it is “unlawful for any person subject to the jurisdiction of 
the United States to . . . take any [endangered] species within the United States.” 16 U.S.C. § 
1538(a)(1)(B). Section 9(a)(1)(G) of the Act makes it unlawful to violate any regulation 
pertaining to a threatened or endangered species. 16 U.S.C. § 1538(a)(1)(G). Under Section 4(d) 
of the Act, USFWS may promulgate regulations extending this prohibition to threatened species 
when “necessary and advisable to provide for the conservation of the species.” 16 U.S.C. § 
1533(d). The take prohibition has been extended by regulation to include the threatened Northern 
Spotted Owl. 50 C.F.R. § 17.31. 


The legislative history of the ESA indicates that “[t]ake is defined . . . in the broadest possible 
manner to include every conceivable way in which a person can „take‟ or attempt to „take‟ any 
fish or wildlife.” S. Rep. No. 93-307 at 7 (1973). Section 3 of the ESA defines “take” to mean 
“harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage 
in any such conduct.” 16 U.S.C. § 1532(19). 


The statutory definition of the term “take” is further defined by regulations promulgated by the 
USFWS which define the terms “harm” and “harass,” as used in the Act‟s definition of “take.” 
The USFWS regulations define “harm” to mean: 


[a]n act that actually kills or injures wildlife. Such acts may include significant habitat 
modification or degradation where it actually kills or injures wildlife by significantly impairing 
essential behavioral patterns, including breeding, feeding, or sheltering.  


50 C.F.R. § 17.3. “Harass” is defined to mean “an intentional or negligent act or omission which 
creates the likelihood of injury to wildlife by annoying it to such an extent as to significantly 
disrupt normal behavioral patterns, including breeding, feeding or sheltering.”Id. The USFWS 
definition of “harm” was upheld by the United States Supreme Court in Babbitt v. Sweet Home 
Chapter of Communities for a Greater Oregon, 527 U.S. 687 (1995).  


The destruction of habitat relied upon by ESA-listed species constitutes “take.” See Marbled 
Murrelet v. Babbitt, 83 F.3d 1060, 1069 (9th Cir. 1996) (activity could be enjoined before take 
occurs and “a habitat modification which significantly impairs the breeding and sheltering of a 
protected species amounts to „harm‟ under the ESA”); Marbled Murrelet v. Pacific Lumber Co., 
880 F. Supp. 1343, 1367 (N.D. Cal. 1995) (timber harvesting during breeding season could 
“harass” marbled murrelets by “annoying them to such an extent that it will significantly disrupt 
their normal behavior patterns”). 


Thus habitat modification which significantly impairs essential life history behaviors of NSO is 
considered “take” in the Federal context.  


III. Northern Spotted Owl Take Avoidance 


1. Cal Fire's Use of 14 CCR 919.9(g)[939.9(g)] 


SPI chose 14 CCR 939(g) (option "g") as a tool to evaluate impacts on NSO. EPIC has been 
denied the opportunity to analyze the potential for "take" or potential and significant impacts 
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because critical information has not been provided to the public prior to approval of the THP. 14 
CCR 898.2(c) Special Conditions Requiring Disapproval of Plans states: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any one of 
the following conditions exist: 


(c)There is evidence that the information contained in the plan is incorrect, incomplete 
or misleading in a material way, or is insufficient to evaluate significant environmental 
effects. The sufficiency of the information provided in a THP to evaluate significant 
environmental effects shall be judged in light of what is reasonable and necessary.” 
(Emphasis added) 


Given that determinations of the likelihood of "take" are made at the time of plan approval, the 
public has no basis upon which to comment on the determination once it is made. 


Section IV, page 102 of the “Pappy” THP makes reference to a so-called “take avoidance 
determination” (“TAD”): 


“Therefore, by following the application of the forest practice rules & obtaining a Take 
Avoidance Determination (TAD) from CALFIRE, the THP will not result in a direct or indirect 
significant impact to any individual NSO or the species.” 


Use of option “g” appears to be in violation of the rules as well as CEQA. First, EPIC does not 
see the term “Take Avoidance Determination” defined or referenced in the Forest Practice Rules 
(FPRs). What is a “Take Avoidance Determination” and what criteria does Cal Fire use to make 
such a determination? Please provide EPIC with the criteria used in this determination, so that 
EPIC can review them. 


Secondly, any determination as to “take” must be fully explained and supported in the THP, so 
that the public may review and comment upon it. This is not something that can occur after 
approval. 14 CCR 898.2(f) prevents Cal Fire from approving a plan that would result in take of 
NSO. Thus, that determination must have been made no later than the time of THP approval, and 
it must be based on analysis and evidence available for public review and comment. This is 
consistent with CEQA and the Forest Practice Rules and the Forest Practice Act. 


Any attempt to make a take determination after approval would constitute an illegal post-hoc 
rationalization. EPIC contends that in order for any THP to conform to CEQA and the Forest 
Practice Act, information concerning the evaluation of potential take of NSO should be included 
in the plan prior to approval to allow the public to fully evaluate the materials and comment on 
potential impacts. 


Any after-the-fact determination, by amendment or otherwise, constitutes piecemeal review. 
EPIC and the general public have the right to review potential significant impacts in light of the 
whole of the record. Such informed review is impossible if analysis and determination of NSO 
impacts or issuance of “TAD” are executed after public comment. The “TAD” determination 
must be subject to transparent public scrutiny. 
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Third, if Cal Fire nonetheless intends to proceed in violation of the law and conduct an after-the-
fact amendment as stated in the THP, such an amendment must be treated as a substantial 
deviation, for the reasons stated above: (To date, Cal Fire has been treating these amendments as 
minor unless new owls are found or operations change) such evidence and determination must be 
subject to public review and comment, including such information as an amendment deprives 
EPIC and the public of the opportunity to review NSO survey data, and to review information 
available that the Department is relying on to make such a determination. 


Fourth, any attempt to make a so-called “TAD” determination whether before or after a THP is 
approved, requires documented consultation with Fish and Wildlife Service, because Cal Fire 
does not have the expertise or legal authority to make a determination of “take” of a federally 
listed species. 


Please address each of the points raised immediately above. Please explain in detail how this so-
called “TAD” determination will occur, when and by whom. Will independent review and 
inspection be conducted? If so, please advise when that will occur and under what circumstances. 
Please provide a copy of any documents Cal Fire relies on to issue a so-called “TAD” 
determination, such as lists of criteria for what constitutes “take” avoidance, scientific 
publications on the spotted owl, readable aerial photos of NSO sites, and internal Cal Fire 
guidance documents that have been written in response to Cal Fire's new responsibility to 
conduct option "g" “Take Avoidance Determinations.” 


2. Cal Fire has no authority to determine the likelihood of take 


Option "g" is not a valid rule, because the process set out in 14 CCR 939.9(g) does not and 
cannot ensure avoidance of approving plans which may affect the NSO, rely on provisions which 
have the potential for Cal Fire to authorize “take,” an authority it does not have, and the Board of 
Forestry (the Board) cannot grant or confer. 


The implementation of Option "g" under the FPRs has the potential to cause "take" of the NSO. 
This not only violates the Board‟s obligation to adopt rules that protect wildlife, but is being 
undertaken in the absence of CEQA and FPR compliance. The Board's decision to implement 
939.9(g) did not disclose or evaluate the potential for impacts on the environment, and 
particularly to the NSO, which are a reasonably foreseeable consequence of its implementation. 


The Forest Practice Rules state at 14 CCR §898.2 that Cal Fire may not approve a plan that will 
involve take of an NSO: 


“The Director shall disapprove a plan as not conforming to the rules of the Board if any 
one of the following conditions exist: …(f) Implementation of the plan as proposed would 
result in the taking of an individual Northern Spotted Owl prohibited by the Federal 
Endangered Species Act.” 


Cal Fire is now implementing Option "g" such that there is a clear potential (as demonstrated in 
the THPs) for "take" to occur under Cal Fire's Take Avoidance Determinations. Please note that 
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14 CCR § 898.2 does not grant to Cal Fire any authority to permit, authorize, or determine take 
under the ESA. Cal Fire simply may not allow any plan that would result in take.  


Cal Fire claims it “must determine whether plan will result in take of state and federally listed 
species and NSO before approval,” citing to 14 CCR 898.2(d) and (f). (See, Cal Fire, Important 
Information for Timber Operations Proposed with the Range of the Northern Spotted Owl, Feb. 
2008, at p. 6 #1 (Cal Fire 2008) [Attachment B]. That is not what the rule says; rather, it 
prohibits Cal Fire from approving a plan that would cause “take.” That is not the same as giving 
Cal Fire authority to determine "take" or no “take,” any more than Cal Fire is free to determine 
whether a plan may violate a water quality control plan, as provided in subdivision (h) of the 
same regulations. 


As much as Cal Fire wants to be the ringleader, its review team, sister, responsible, and trustee 
agencies are the agencies that have the statutory duty and obligation to make those calls, and 
once made, Cal Fire may not trump them. To the extent Cal Fire wishes to provide general 
guidelines that will ensure take avoidance, it must adopt guidelines that clearly preclude "harm" 
to NSOs and their habitat. Cal Fire is well aware that Option "g" does not provide adequate 
standards to prevent NSO “take.”  


In a document entitled Cal Fire Use of 14 CCR § 919.9(g) [939.9(g)] in making Northern 
Spotted Owl Take Avoidance Determinations, 8/17/2009[Attachment C] (Cal Fire, 8/17/09), Cal 
Fire provides FWS communications which establish that compliance with subdivision (g) does 
not prevent take of NSO. Accordingly, in the absence of actual consultation with FWS to 
establish no “take,” Cal Fire cannot make a determination of no “take.” It does not have the 
authority, the standards, or the best science upon which to make such a determination. 


3. Logging on Private Industrial Lands in Northwest California, approved by Cal Fire, has led 
to substantial and systematic take of NSO. 


Simple analysis shows that logging operations on private industrial lands in California has 
continued to cause significant “harm” to Northern Spotted Owls and their habitat over the two 
decades since the owl‟s listing. As well, the USFWS, states, in an unpublished document entitled 
by USFWS Regulatory and Scientific Basis for U.S. Fish and Wildlife Service Guidance for 
Evaluation of Take for Northern Spotted Owls on Private Timberlands in California’s Northern 
Interior Region (Regulatory and Scientific Basis)[Attachment D] dated 12/14/09 and provided 
on Cal Fire‟s website, notes that, 


“…our combined experience with hundreds of THPs indicates that the cumulative effects 
of repeated entries within many NSO home ranges has reduced habitat quality to a 
degree causing reduced occupancy rates and frequent site abandonment. In a large 
proportion of technical assistance letters to CAL FIRE and industrial timberland owners 
during the past five years, we noted the lack of NSO responses at historic territories, and 
described habitat conditions considered inadequate to support continued occupancy and 
reproduction.” (emphasis added) (p 11) 


The same document advises that, 
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“…the strong differences in trends observed on private versus federal lands supports the 
contention that management on private timberlands is creating habitat conditions that do 
not support sustained occupancy by NSO.” (p 12) 


We reproduce here the graph presented by FWS in this document to illustrate those trends. 


 


Only a little less than a quarter of NSO pairs present on private industrial lands at the beginning 
date of the analysis persisted to the end, by contrast to 80% of such pairs present on Forest 
Service lands. Please note that these impacts almost entirely preceded the arrival of the Barred 
Owl in Northwest California. The presence of Barred Owl in North West California complicates 
Cal Fire‟s efforts with respect to NSO "take" avoidance in several ways. Because the presence of 
Barred Owl itself threatens NSO, where Barred Owl is present, even relatively minor additional 
impacts from habitat modification may substantially impair NSO survival and reproduction – 
i.e., lead to “take” of NSO. 


Thus, Cal Fire cannot reasonably assume that habitat-based standards alone for "take" 
assessment will suffice to preclude take where Barred Owl is or may be present. As well, Barred 
Owl presence substantially complicates questions of how to survey effectively for NSO because 
NSO respond less frequently to vocalizations when Barred Owls are present. (Final Report: 
Estimating Northern Spotted Owl Detection Probabilities: Updating the USFWS Northern 
Spotted Owl Survey Protocol, Dugger et al. 2009)[Attachment E] 


It is worth noting, in the context of the present rulemaking, that the FPRs were seldom if ever the 
sole basis for NSO habitat protections during the period summarized in the above analysis of 
NSO persistence on public and private lands in California. Given Fish and Wildlife Service‟s 
assessment of the catastrophic inadequacy of those FPR habitat definitions and retention 
standards (reviewed below), it is very likely that the level and intensity of harms suffered by the 
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NSO would have been far worse had California‟s FPR standards actually been the sole basis for 
owl and habitat protections during the last two decades. 


Data presented in the 2011 Revised NSO Recovery Plan [Attachment F] clearly shows 
substantially higher levels of NSO habitat loss on private lands versus public lands since the 
advent of the Northwest Forest Plan. Table B-2 taken from the recovery plan (below) indicates 
that private lands in California accounted for 5.8 percent of total Northern Spotted Owl habitat 
lost. Range-wide, 14.9% of NSO habitat on private lands within the range of the owl has been 
lost between 1994/96-2006/2007.  


 


These data are clear evidence of substantial and ongoing "take" of NSO and their habitat on 
private industrial timberlands in Northwest California. They are entirely inconsistent with the 
basic premise of Cal Fire's present policy, that "take" avoidance can be assured using general 
provisions for owl habitat definitions and retention standards while allowing substantial 
continued logging in owl habitat. Given this history, Cal Fire must understand that, where Cal 
Fire allows logging in NSO habitat to continue, some level of “take” must be presumed to occur 
in the absence of a regulatory mechanism that ensures "take" avoidance. 
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4. Deficiencies of Option "g" 


Option "g" has only recently come into widespread use. These rules reflect knowledge of spotted 
owls and owl biology 19 years ago. The rules are now completely out of date and clearly 
inconsistent with the current biological analysis for NSO. 


Reliance upon the habitat levels of Option "g" is inadequate and will not avoid "take" of NSO as 
outlined by the USFWS in its Regulatory and Scientific Basis for U.S. Fish and Wildlife Service 
Guidelines for Evaluation of Take for Northern Spotted Owl on Private Timberlands in 
California's Northern Interior Region (FWS Regulatory and Scientific Basis).  


Under item B in this document, the FWS notes several reasons why the current FPRs are not 
adequate to evaluate or avoid “take.” These reasons include new information available since the 
rules were enacted (which have changed the amount required, the habitat definitions, and spatial 
arrangement criteria), the Service's experience with the TA process, and analysis indicating loss 
of territories under the FPRs. (FWS Regulatory and Scientific Basis ) The FWS discussed some 
of the deficiencies of the current FPRs: 


“When the FPR guidelines were adopted in 1992, data relating habitat variables to 
occupancy, reproduction, and survival of NSO were limited. The FPR guidelines for 
avoiding incidental take of NSO were therefore based on comparison of proposed post-
harvest habitat conditions with the amount and of quality of habitat observed at occupied 
NSO sites described in various studies. Under this standard, habitat modification 
potentially could result in substantial reduction of reproduction, survival, and occupancy 
at NSO activity centers without the appearance of take, because habitat conditions 
resemble other low-quality NSO territories. NSO are known to occupy low-quality sites 
where their reproduction and survival are substantially reduced (Franklin et al. 2000, 
Dugger et al. 2005); the existence of these low quality sites suggests that reliance on 
habitat conditions corresponding to the presence or of owls at historic territories 
represents a low bar for determining habitat thresholds and take.”(FWS Regulatory and 
Scientific Basis) 


While the FWS Take Avoidance Scenarios (FWS 2008) represent a greater degree of protection 
for NSO activity centers associated with logging operations, even the FWS acknowledges that 
those Take Avoidance Guidelines are not adequate to promote population growth or recovery: 


“It is important to recognize that the habitat conditions described in the document are 
intended for use in estimating the likelihood of take of an individual NSO under the ESA; 
they do not represent habitat conditions required for habitat growth or recovery. The 
FWS guidelines focus solely on individual NSO territories and do not incorporate large-
scale issues such as connectivity and dispersal of habitat, wintering habitat, or long-term 
habitat disturbance patterns.” (FWS Regulatory and Scientific Basis) 


As this document explains, even the FWS standards have reduced habitat viability and quality to 
the point where "take" has most clearly occurred. (See FWS Regulatory and Scientific Basis 
Figure I.B.1) 
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5. Differences in Habitat Definitions 


One significant difference between the FPRs and the USFWS guidelines is the use of different 
definitions for each type of habitat. The FWS Guidelines' habitat definitions are far more detailed 
and specific than the habitat definitions provided in 14 CCR 895.1. The magnitude of the 
difference between the two is demonstrated by the fact that what qualifies as roosting habitat 
under the FPRs would at best qualify for low-quality foraging habitat under the FWS 
definitions. The FWS notes: 


“...use of [California] W[ildlife] H[abitat] Relationship[s] habitat definitions in the 
FPRs is unlikely to avoid take. This is because the WHR types considered to be NSO 
habitat (4M & 4D) are widely variable, and at the lowest end of size class/density are 
typically poor habitat or non-habitat.” (1-24-08 e-mail from USFWS' Brian Woodbridge 
to Cal Fire's Chris Browder) 


The FWS expounds on the inadequacies of the FPR definitions: 


“Service staff in the Yreka Fish and Wildlife Office believe that application of the FPRs 
typically does not avoid or reduce the likelihood of take of NSO. This is because the 
habitat definitions and retention standards in the FPRs represent minimum values that 
are below the habitat parameters associated with reasonable levels of territory 
occupancy, survival, and reproduction by NSO.”(ibid)(Emphasis added) 


Finally, the Cal Fire Document quotes the Service, stating: 


“The habitat definitions contained in 895.1 describe habitat typically unsuitable, , or at 
best represent the bare minimum conditions. Take may easily occur as repeated harvest 
entries reduce stand structure from whatever the owls originally occupied to the 
uniformly low values under the rules...in our review/assessment of NSO habitat 
relationships in the interior zone, we were unable to find any support for significant 
NSO use of habitat conditions allowed under the definitions in 895.1.”(Cal Fire 
2009)(Emphasis added) 


Below are two tables representing the differences in habitat definitions in the Forest Practice 
Rules versus the FWS Take Avoidance Guidelines for the interior region:  


FWS Interior Definitions: 


 
FWS Interior 


 Basal Area TPA 26”+ Canopy closure QMD (DBH) 


HQNR 210 > 8  >60% >15” 


N/R 150-180 >8 >60% >15” 
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F Mix ranging 120-
180 


>5 Mix 40-100% >13” 


LQF Mix ranging 80-
120 


 >40% >11” 


 


 


FPR Standard Definitions: 


 


Cal Fire - Forest Practice Rules  
 Canopy closure DBH 


N >60% total (40% dominant and co-dominant) >11” 


R >40% with high degree of variability >11” 


F >40% but if more than 80% must be “fly 
space” 


>11” conifer 


>6” hardwoods 


As can be seen, there are substantial differences between the FWS interior Take Avoidance 
Guidelines definitions and the FPR definitions. These differences include basal area, canopy 
closure, trees greater than 26 inches DBH, and average tree diameter required to meet the 
standard of the definitions. 


Even though SPI is utilizing the FWS definitions for NSO habitat in analysis for these THPs, SPI 
is not following the letter or the intent of the Service's guidelines. Use of the FWS definitions 
without implementation of the rest of the Service's standards is a cherry-picking approach that 
meets neither the intent of the guidelines or the higher standards of “take” avoidance they 
represent.  


6. Cal Fire's Solution is Inadequate. 


Cal Fire itself has acknowledged the inadequacy of Option "g" in the document Cal Fire's Use of 
14 CCR 919.9(g)[939.9(g)] in Making Northern Spotted Owl Take avoidance Determinations: 


“Cal Fire encourages RPFs proposing timber operations within the NSO evaluation area 
(synonymous with the range of the NSO), or within 1.3 mi of a known NSO activity center 
outside of the NSO evaluation area, adhere to the USFWS guidelines where possible. 
This is due to the USFWS observation that following these guidelines “is the most 
effective manner of avoiding take.” (Cal Fire 2009) 
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Cal Fire's solution to the fact that the FPRs are inadequate to avoid "take" is to strongly 
recommend the use the FWS standards out of one side of their mouth and out of the other 
suggest that RPFs (via the “Spotted Owl Experts” who are often in employ of the company) 
rationalize why their alternative to the FWS standard “will still ensure take avoidance”. The 
problem is that Cal Fire lacks the necessary expertise in spotted owl biology to know the 
difference between an alternative that would cause "take" from one that wouldn't. 


We remind Cal Fire that take can occur even with an abundance of habitat post-harvest, 
especially if  that habitat is unsuitable or very low quality habitat because it is being defined 
using the FPRs. Take can also occur when operations are limited to the fringe of the outer circle 
of the activity centers, especially when the rest of the habitat in the territory has been fragmented 
and degraded by extensive timber harvest. There is no mention of site-specific measures that 
would serve to avoid "take" in the absence of compliance with the FWS take avoidance 
guidelines.  


7. Failure to demonstrate take avoidance as required in 14 CCR 919.10[939.10] 


14 CCR 919.10[939.10] states that the Department must find that "harm" to NSO will occur if 
any of the following conditions exist: 


(1) Feeding habits would be significantly impaired because prey base or ability to catch prey 
would be adversely altered; 


(2) Breeding success would be significantly impaired because of a reduction in surrounding owl 
habitat before the young have had an opportunity to successfully disperse from their nesting site; 


(3) Nesting behavior would be significantly impaired because the nest site or adjoining area up 
to 500 feet from the nest site would be adversely altered; or 


(4) Sheltering (which includes roosting, feeding, and nesting) would be significantly impaired 
because the ability to escape predators, survive severe weather, or find appropriate microclimes 
would be adversely altered. 


SPI and the RPF have failed to address any of these factors in specific terms. The plan fails to 
provide detailed analysis demonstrating that nesting, roosting, feeding, breeding, sheltering, and 
dispersal will not be impaired by logging operations as proposed in this plan. Rather, the RPF in 
Section V provides a cursory discussion of these factors which relies entirely on the inadequate 
retention standards in the FPRs to assume that "take" will not occur. Logging as proposed in this 
plan will remove any special habitat elements that may be utilized by NSO. The RPF and SPI 
have failed to demonstrate in the analysis in Section V of the plan that the loss of these habitat 
elements will not impair essential life history behaviors of NSO.  


The RPF and SPI simply reiterate boiler-plate statements relying on the inadequate habitat 
retention standards and protection measures for NSO in the Forest Practice Rules. These 
statements do not demonstrate that feeding will not be impacted since there is no discussion of 
current prey base. They fail to demonstrate how removal of suitable habitat within a known NSO 
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home range will avoid disrupting mating or breeding behaviors. They fail to demonstrate how 
logging of suitable habitat within a known home-range will avoid disrupting sheltering 
behaviors, including a failure to demonstrate that microclimates will not be adversely affected. 
No data on microclimate is provided. These statements fail to demonstrate that shelter to allow 
escapement from predators and severe weather will not be adversely altered. No discussion of 
edge effects or weather impacts is provided. These statements fail to demonstrate how 
connectivity of habitats to facilitate dispersal will be impacted by logging within the home range 
of a habitat deficient activity center. Dispersal is not discussed. 


There is simply insufficient and inadequate information in the THP record as posted on the Cal 
Fire FTP website to allow Cal Fire, SPI, EPIC, or the general public to make a determination that 
"take" of NSO will be avoided. Please provide a detailed analysis from a qualified person 
demonstrating how proposed operations will avoid “take.” Please address how removal of 
suitable habitat within a known NSO activity center will avoid "harm" as described in 14 CCR 
939.10. Please include a detailed analysis demonstrating that microclimates will not be adversely 
affected, and that essential behaviors including feeding, sheltering, breeding, escapement, and 
dispersal will not be significantly impacted. Lacking such a detailed analysis, it is difficult, if not 
impossible for Cal Fire, SPI, EPIC, or the public to evaluate the potential for "take" of NSO. 


8. Significant Cumulative Impacts to NSO  


Forsman et al 2011 Population Demographics of the Northern Spotted Owl [Attachment G] has 
demonstrated a range-wide decline in NSO populations over 11 study areas. Populations on four 
study areas declined 40-60% during the study, while populations declined by 20-30 percent on 
three other study areas. Furthermore, Forsman et al 2011 found that adult survival was declining 
on ten of 11 study areas. These study areas include the Oregon/California cascades, and both 
Green Diamond and Hupa land. Forsman et al 2011goes on to state: 


“We concluded that fecundity, apparent survival and/or populations were declining on 
most study areas, and that increasing numbers of Barred Owls and loss of habitat were 
partially responsible for these declines.” (Forsman et al 2011, abstract) 


It must be noted that the grim numbers in Forsman et al 2011 do not accurately reflect conditions 
on private industrial timberlands due to the fact that vast tracts of private industrial forestlands in 
Washington, Oregon, and California were not included in study areas. Considering the 
ineffective protections offered to owls on private industrial forestland in California, as well as in 
other states, these numbers are likely even more dire. 


Cal Fire and SPI have failed to adequately address the decline o NSO throughout its range, as 
well as within the Klamath/Cascade Province, and have failed to demonstrate that logging which 
could result in “take” as a result of THPs approved by the Department will not result in a bio 
regional or range-wide cumulative effect. NSO in Northwest California are in real trouble, even 
in the coastal redwood region where the Department has insisted that NSO are not in decline. 
Forsman et al 2011 clearly debunks this theory.  
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Cal Fire approved THPs have resulted in the systematic loss and degradation of NSO habitat for 
owl centers associated with these THPs, resulting in cumulative impacts, and ultimately the 
potential for “take.” This loss and the countless others sanctioned by Cal Fire THP approvals 
clearly demonstrate that the FPRs as constructed utterly fail to protect owls and owl habitat, and 
that the cumulative effects to individuals and to the species have been swept under the rug. 
Please explain why Department has not required a detailed analysis of cumulative impacts to the 
species bio regionally, or as a whole.  


IV. Comments Specific to the “Pappy” and “Thurman” THPs 


1. NSO activity centers common to both THPs 


 A). TRI321 “Bear Gulch” 


According the CNDDB NSO viewer records provided in Section V of the “Thurman” THP 
activity center TRI321 “Bear Gulch” is located at T35N-R8W Section 36, on USFS lands.  The 
last noted detection in the CNDDB at this activity center is for July 5, 2001.  No survey data or 
previous Technical Assistance letters are provided in either the “Pappy” or “Thurman” THP, so 
it is difficult to assess the survey, detection, and harvest history associated with this activity 
center.   
 
According to our records, activity center TRI321 “Bear Gulch” was last entered for timber 
harvest under THP 2-98-119TRI.  Silviculture applied within this activity center pursuant to THP 
2-98-119TRI included clearcutting, seed tree seed cut, and shelterwood removal. Virtually all 
harvesting conducted within this activity center was conducted in T35N-R7W Section 31, and 
T34N-R8W Section 1.  Harvest under THP 2-98-119TRI including portions of five different 
units within 0.5 miles of the activity center.  Virtually all of the harvest conducted under THP 2-
98-119TRI was evenaged management. It appears that nearly all of the “Thurman” and “Pappy” 
THPs evenaged management units are adjacent to evenaged management units harvested under 
THP 2-98-119TRI. It should be noted that the habitat analysis map provided in Section V of the 
“Pappy” THP appears to have mapped units from THP 2-98-119TRI, and has classified them as 
non-habitat.  Please review whether or not the habitat analysis maps provided in the “Pappy” 
THP have mapped only units within the “Pappy” and “Thurman” THPs, or whether the RPF has 
intentionally mapped the units from THP 2-98-119TRI as well.   
 
Although not mentioned in either the “Pappy” or “Thurman” THP, it appears that the habitat 
analysis tables provide in Section V of the respective plans for activity center TRI231 “Bear 
Gulch” represent habitat analysis post both THPs.  It appears from the habitat analysis provide in 
both THPs that the majority of the harvest within this activity center is to be conducted under the 
“Thurman” THP.   
 
According to the habitat analysis tables provided in both THPs for this activity center, the 
combined habitat removal within 0.7 miles will be a total of 62 acres of foraging habitat.  Habitat 
analysis tables provided in both THPs indicate that a total of 234 acres of foraging habitat will be 
removed within 1.3 miles of the nest site.   
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The potential for “harm” or “take” exists at this activity center due to the combined effect of 
evenaged management practices that have, and will result in the creation of significant areas of 
non-habitat within the northeast and southwestern portions of the home range.  Clearly, evenaged 
management units logged pursuant to THP 2-98-119TRI have not yet developed to the point 
where they provide NSO habitat, and the recovery time for units proposed under the “Thurman” 
and “Pappy” THPs is unknown.  Although it is not known how much NSO habitat was removed 
pursuant to THP 2-98-119TRI, it is clear from review of the harvest history maps that the 
combined effect of this plan and the “Thurman” and “Pappy” THPs will create significant areas 
of non-habitat.  The end result of the combined harvest will be the restriction of utility of large 
areas within the home range of these NSO.  It should also be noted that there are significant areas 
of non-habitat surrounding the core area of use within T35N-R8W Section 36.   
 
Finally, it does not appear that the habitat typing provided by SPI and the RPF accurately reflect 
conditions within 1.3 miles of the activity center location.  A review of the NAIP imagery 
indicates that large areas typed as foraging habitat for NSO within T34N-R8W Section 1 are 
actually non-habitat.  In fact, it appears that the only available habitat within this section is 
confined to a small strip associated with the watercourse and lake protection buffer.  [See NAIP 
imagery map for TRI321, Attachment H] 1It appears in this instance that SPI is accounting for 
far more habitat than actually exists within this section.   
 
Please explain how “harm” or “take” can be avoided at activity center TRI321 given the 
combined effects of harvest under THP 2-98-119TRI, and the “Pappy” and “Thurman” THPs.  
Furthermore, please explain how foraging opportunities for NSO will be protected, and how 
microclimate effect will be avoided given the proposed harvest adjacent to the nest/roost core 
within 0.7 miles of the activity center.  Finally, please explain how the Department can make a 
determination as to the likelihood of “take” when habitat typing provided by SPI and the RPF is 
clearly questionable at best.   
 
 B). TRI410 “Fairview Ridge” 
 
According to the CNDDB NSO viewer records provided in Section V of the “Thurman” THP, 
NSO activity center TRI410 “Fairview Ridge” is located at T34N-R7W Section 7, and is located 
on private lands.  The CNDDB indicates that the first detection at this site was an unknown male 
in 1999.  The last recorded observance in the CNDDB for this NSO is an unknown male in 2001.  
No other survey or detection information is provided in either the “Pappy” or the “Thurman” 
THP, so it is difficult to assess the recent status of NSO activity at this activity center.   
 
It appears that this activity center was last entered under THP 2-98-119TRI. It appears from the 
harvest history associated with THP 2-98-119TRI that SPI conducted shelterwood removal 
operations within 0.5 miles of this activity center, and perhaps within 1,000 feet of the nest site.  
We have no other record of recent harvest history associated with this activity center since 1998, 
and no information about harvest history associated with this activity center is provided in these 
THPs.  Thus, it is extremely difficult to ascertain the potential for “harm” or “take” of NSO due 
to the lack of recent data.   
                                                 
1 NAIP imagery maps produced by EPIC GIS utilizing CNDDB NSO layer, NAIP imagery, and KMZ files from Cal 
Fire website.  See legend for full details. 
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The habitat analysis tables provided in Section V of the “Pappy” and “Thurman” THPs once 
again appear to be accounting for harvest pursuant to both THPs.  There is a difference of 1 acre 
in the foraging habitat to be removed within 0.7 miles of the activity center between one THP 
and the other.  According to the habitat analysis table provided in the “Pappy” THP, these plans 
combined will remove 13 acres of suitable foraging habitat within 0.7 miles of the nest site, and 
a  total of 134 acres of foraging habitat within 1.3 miles of the nest site.  Once again, it appears 
that SPI has mapped units from THP2-98-119TRI along with the units for the “Pappy” and 
“Thurman” THPs, and typed them as non-habitat.  Please review the habitat analysis maps 
provided and disclose whether the units from THP 2-98-116TRI are also being mapped. 
 
According to the habitat analysis tables provided in the “Pappy” and “Thurman” THPs, activity 
center TRI410 “Fairview Ridge” is deficient in high quality habitats within 0.7 miles of the nest 
site.  Indeed, SPI has typed no high-quality nesting/roosting habitat, and only 234 acres of 
nesting/roosting habitat within 0.7 miles.  Clearly then, this activity center is deficient in high 
quality habitats within 0.5 miles.  In fact, the RPF has typed no acres of nesting/roosting habitat 
within T34N-R7W Section 7, where the activity center is presumably located.   
 
Once again, review of the NAIP imagery for this NSO activity center raises substantial questions 
about the quality and accuracy of habitat typing as conducted by SPI.  A review of this imagery 
once again reveals that the majority of available nesting/roosting habitat is confined to small 
strips of habitat confined to the watercourse and lake protection zone buffers.  It appears from 
the available imagery that SPI has one again typed more suitable habitat then actually exists on 
the ground.  [See NAIP imagery for TRI410, Attachment I]  Furthermore, it is clear from the 
imagery that available suitable habitat, particularly high quality habitats, are extremely 
fragmented, and at a distance from one another.   
 
The potential for “harm” or “take” exists due to the combined effects of timber harvest 
conducted and proposed by SPI.  In particular, given the lack of high quality suitable habitats 
within the core area of use, and the highly fragmented nature of available habitat within the 
home range of these NSO, impacts to breeding, feeding, and sheltering are likely to occur.  SPI 
has not presented any evidence that these impacts will be avoided, other than reiteration of the 
retention standards of the Forest Practice Rules.  It is clear that further harvest within this activity 
center will reduce NSO habitat even further, and that this activity has the potential to result in 
impairment of essential NSO behaviors.   
 
Please explain how proposed operations under the “Pappy” and “Thurman” THPs will avoid 
“take” when combined with the impacts of THP 2-98-119TRI.  Please also explain how foraging 
opportunities in particular will be protected when available suitable habitat is already 
significantly fragmented, and timber operations have already occurred in the core area of use 
under THP 2-98-119TRI.  Finally, please explain how the Department can determine that “take” 
is not likely to occur when habitat typing as presented by SPI is inconsistent with the available 
imagery.   
 
2. Activity centers specific to the “Pappy” THP 
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 A). TRI393 “Papoose Creek” 
 
According to the CNDDB NSO viewer records provided in Section V of the “Pappy” THP, 
activity center TRI393 “Papoose Creek” is located at T34N-R7W Section 20, and is located on 
private lands.  According to the CNDDB, the first record of these NSO was of a pair with young 
in 1996.  The last detection is noted is of a single male in 2001, at T34N-R7W Section 30.  SPI 
habitat analysis provided in Section V of the “Pappy” THP located this NSO activity center at 
T34N-R7W Section 20.  Given that detections of NSO at this activity center are noted in more 
than one location, please explain why the most recent location noted in the CNDDB is not being 
used for analysis of habitat.  The “Pappy” THP does not contain any other information regarding 
survey or detection history associated with this NSO activity center, so it is difficult to ascertain 
the current status of NSO at this site. 
 
Our records indicate that activity center TRI393 “Papoose Creek” was last entered for timber 
operations under THP 2-99-161TRI “Up Highland Ridge.”  Silviculture applied within this NSO 
activity center pursuant to the “Up Highland Ridge” THP included clearcutting, and alternative 
prescription clearcutting.  Portions of two harvest units from the “Up Highland Ridge” THP 
appear to be situated within 1,000 feet of the nest site.  Both these units were conducted under 
clearcut silviculture.  No Technical Assistance letter from the U.S. Fish and Wildlife Service is 
provided in the “Pappy” THP record, so it is unknown how much suitable habitat was removed 
from this activity center pursuant to the “Up Highland Ridge” THP.   
 
For the “Pappy” THP, SPI is proposing to remove 106 acres of suitable foraging habitat and 
eight acres of low-quality foraging habitat from within 0.7 miles of the activity center.  SPI is 
proposing to remove a total of 10 acres low-quality foraging habitat and a whopping 288 acres of 
suitable foraging habitat from within the 1.3 mile radius.   
 
According to the habitat analysis tables provided in Section V of the “Pappy” THP, there are no 
available acres of high-quality nesting/roosting habitat and a paltry 47 acres of nesting/roosting 
habitat available within 0.7 miles of the activity center.  In all, SPI has only typed 377 acres of 
nesting/roosting habitat within the 1.3 mile radius of the activity center.  Thus, activity center 
TRI392 “Papoose Creek” is clearly deficient in high-quality habitats within both the 0.7 and 0.5 
mile radius.  Within 0.7 miles of the activity center, there are only 599 acres of suitable habitat 
available for these NSO post-harvest, and as can be seen from the tables, the vast majority of this 
is typed as foraging.   
 
The potential for “take” exists at activity center TRI393 “Papoose Creek” when the combined 
effect of the “Up Highland Ridge” THP and the “Pappy” THP are considered.  Indeed, it would 
appear that “take” may have already occurred at this activity center as a result of operations 
under the “Up Highland Ridge” THP, given the notable lack of suitable habitat within the core 
area of use.  Furthermore, given that SPI is now proposing to remove a significant amount of 
forging habitat from within both the 0.7 mile and 1.3 mile radius of this activity center, “take” 
can easily occur as a result of an accumulated effect.  It should be noted that many of the 
evenaged management units proposed within the range of this NSO pursuant to the “Pappy” are 
adjacent to evenaged management units harvested under the “Up Highland Ridge” THP, thus 
creating significant openings and areas of non-habitat within this home range.  The “Pappy” THP 
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when combined with the “Up Highland Ridge” THP will result in the significant fragmentation 
of available foraging habitat.  Given the noted lack of nesting/roosting habitat associated with 
this activity center, such harvesting activities can have a significant impact on the ability of 
NSO, if still present, to find foraging opportunities as well as impair the ability of NSO to escape 
predators and severe storm events.  SPI has not presented any evidence to demonstrate how these 
impacts will be avoided, other than reiteration of the habitat retention standards in the FPRs.  The 
available evidence suggests that activity center TRI393 “Papoose Creek” is already significantly, 
adversely, and cumulatively impacted by timber operations, and that further harvest could 
virtually nullify the usefulness of this home range for NSO.   
 
It appears from review of the available NAIP imagery that the best remaining available NSO 
habitat within the range of this NSO is locate to the south, outside of the 0.5 mile buffer.  This 
apparent core area is partially within harvest units proposed in the “Pappy” THP.  [See NAIP 
imagery for TRI393, Attachment J] It appears that in this case, the core area of use for these 
NSO may in fact not be concentric, but rather may conform to the streamcourse to the south of 
the activity center. 
 
Please explain how “take” can be avoided at activity center TRI393 “Papoose Creek” given the 
amounts of post-harvest suitable habitat that will be available within both 0.7 and 1.3 miles of 
the activity center.  Furthermore, please provide substantial evidence demonstrating how 
essential life history behaviors of NSO will not be impacted by the removal of a significant 
amount of foraging habitat from within an already habitat-deficient home range.  Finally, please 
explain how significant cumulative effects to the utility of this activity center will be avoided, 
particularly given the large areas of non-habitat that will result from the combined effects of the 
“Up Highland Ridge” THP, and the “Pappy” THP.   
 
 B). SHA121 “Upper Dodge Creek-South” 
 
According to the CNDDB NSO viewer records provided in Section V of the “Pappy” THP, 
activity center SHA121 “Upper Dodge Creek South” is located at T34N-R7W Section 10, and is 
located on public lands.  The CNDDB indicates that the first detection was of a single male in 
2005.  The last noted detection is of a pair with young in 2007.  No other survey or detection 
history is provided in the “Pappy” THP, and no Technical Assistance letters are provided, so it is 
difficult to fully determine the history and status of this activity center.   
 
According to our records, activity center SHA12 1 was last entered under THPs 2-99-161TRI 
“Up Highland Ridge” and under THP 2-04-069SHA “Dutchman.”  Silviculture applied pursuant 
to these THPs within the range of this activity center appears to have been all evenaged, mostly 
clearcutting.   
 
For the “Pappy” THP, SPI is proposing to remove 21 acres of suitable foraging habitat from 
within the 0.7 mile radius of the activity center, and a total of 4 acres low-quality foraging and 95 
acres of foraging habitat from within the 1.3 mile radius.   
 
SPI has typed 498 acres as nesting/roosting habitat within 0.7 miles of the activity center.  
However, a review of the available NAIP imagery suggests that there are large areas of either 
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low-quality habitat or non-habitat within the 0.5 mile radius of the activity center, and that there 
is actually significantly less nesting/roosting habitat then has been typed by SPI.  [See NAIP 
imagery for SHA121, Attachment K]  
 
The potential for “take” at activity center SHA121 exists due to the combined effect of timber 
harvest activities conducted pursuant to the “Up Highland Ridge” and “Dutchman” THPs with 
the “Pappy” THP.  Furthermore, it is clear that there are large areas of non-habitat within 0.5 and 
0.7 miles of this activity center, particularly to the west in T34N-R7W Section 9.  SPI has typed 
much of this section as NSO foraging habitat.  Once again, however, the available imagery 
suggests that these areas are in fact non-habitat. In addition, SPI has typed nearly all of the 
acreage within T34N-R7W Section 10 as nesting/roosting habitat.  A review of the available 
imagery further suggests that there are significant areas within this section that do not actually 
meet this designation.  SPI timber operations have previously applied clearcut silviculture within 
0.7 miles of this activity center, and further harvest, both within 0.7 miles and 1.3 miles of the 
nest site, can lead to impairment of essential life history behaviors of NSO.   
 
Please explain how “take” can be avoided considering the combined cumulative effects of timber 
harvest conducted and proposed within this home range.  Furthermore, please explain how 
“take” can be avoided when there are large areas of non-habitat within 0.5 and 0.7 miles of this 
activity center, and given that further harvest within 0.7 miles is proposed.  Finally, please 
explain how the Department can make a determination as to the likelihood of “take” given that 
habitat typing associated with this activity center appears to be questionable at best. 
 
 
3. Activity centers specific to the “Thurman” THP 
 
 A). TRI392 “Van Ness Creek” 
 
Activity Center TRI392 “Van Ness Creek” is locate at T35N-R7W Section 29 and is located on 
U.S. Forest Service land according to the CNDDB NSO viewer records provided in Section V of 
the “Thurman” THP.  The first CNDDB entry is of a single male in 1999.  The last record is of a 
pair with young in 2001.  No other survey data or detection history is provided for this activity 
center in the “Thurman” THP, so it is difficult to fully evaluate its status. 
 
This activity center appears to have been entered most recently under THP 2-99-197TRI “Crystal 
Feeny,” and also under THP 2-98-119TRI.  Silviculture applied associated with both these THPs 
was evenaged, including clearcutting, shelterwood removal, and seed tree removal.  Based on 
our records, THP2-99-197TRI “Crystal Feeny” contained a clearcut unit within approximately 
1,000 feet of the nest site.   
 
For the “Thurman” THP, SPI is proposing to remove a total of 58 acres of suitable foraging 
habitat from within the 1.3 mile radius of the activity center. SPI has typed 348 acres of 
nesting/roosting habitat within 0.7 miles of this activity center.  However, none of this 
nesting/roosting habitat is located within the T35N-R7W Section 29 where the activity center is 
presumably located.  From review of the pre-harvest habitat analysis map provided in Section V 
of the plan, it is clear that there would be less nesting/roosting habitat than is recommended by 
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the Service had SPI provided an analysis based on the 0.5 mile radius.  SPI has typed the 
majority of the acreage within 0.7 miles of this activity center within T35N-R7W Section 29 as 
foraging habitat.  However, a review of the NAIP imagery for TRI392 “Van Ness Creek” shows 
a very different story.  [See NAIP imagery for TRI392, Attachment L] Rather than foraging 
habitat, the acreage within this section largely appears to be non-habitat.   
 
The potential for “harm” or “take” exists even though no harvest is proposed within either 0.5 
miles or 0.7 miles due to a clear lack of available suitable habitat within the section where the 
activity center is located.  Furthermore, the combined effect of the “Thurman” THP, the “Crystal 
Feeny” THP, and THP 2-98-119TRI will result in large areas of non-habitat within the 1.3 mile 
radius, and what habitat does remain will be highly fragmented, with a significant distance 
between high-quality habitats.  In this instance, maintaining an aggregate amount of habitat 
within the 1.3 mile radius is not sufficient due to the lack of high quality habitats at the core, and 
the distance between high quality habitats.  Finally, the potential for “harm” or “take” exists due 
to questionable habitat typing which appears to be accounting for more habitat than actually 
exists.   
 
Please explain how “take” can be avoided when the combined effect of the three referenced 
THPs is considered.  Furthermore, please explain how “take” can be avoided when there is a 
marked lack of suitable high quality habitat within the core area of use for these NSO, and what 
habitat is available is highly fragmented and highly distant.  Finally, please how the Department 
can make a determination relative to “take” given the questionable quality of habitat typing as 
presented by SPI.   
 


4. Conclusion 


As you are aware, 14CCR 898.2(c) requires the plan to be disapproved by the Director if “There 
is evidence that the information contained in the plan is incorrect, incomplete, or misleading in a 
material way, or is insufficient to evaluate significant environmental effects.” These plans are 
clearly incomplete and inadequate to assess potentially significant direct impacts to NSO. These 
plans as proposed also run a high risk of "take" at the activity centers associated with the THPs 
due to previous successive entries that have resulted in significant cumulative impacts due to 
habitat loss, as well as the current lack of high-quality available habitats.   


Compliance with the provisions of 14 CCR 939.10 has not been demonstrated for this plan due 
to the lack of sufficient information, analysis, and discussion from SPI or the RPF that would 
demonstrate "take" avoidance based on substantial evidence rather than the inadequate retention 
standards of the FPRs. The NSO take avoidance analysis for the “Pappy” and “Thurman” THPs 
provided by the SPI does not actually discuss any facts that would demonstrate avoidance of 
"harm" as defined in 14 CCR 939.10.  


Furthermore, it is difficult to consider the RPF‟s "take" avoidance analysis as expert opinion 
supported by facts, as the standards for certification as a so-called “spotted owl expert” have 
been universally decried as inadequate, and the RPF provides no facts that would support his 
opinion other than reiteration of the FPRs retention standards. The RPF in this case is not a 
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biologist, and represents the interests of SPI rather than the interests of the NSO or the public. 
Decisions made by RPFs and staff foresters at the Department are not based on independent 
scientific review of facts, as is demonstrated by the lack of such supporting facts in this THP.  


The “Pappy” and “Thurman” THPs as proposed will likely result in “take” of NSO. EPIC has 
provided SPI with a 60-day notice of intent to sue pursuant to Section 9 of the federal 
Endangered Species Act over alleged “take” of NSO.  Lacking substantial changes to these THPs 
to eliminate harvest of suitable NSO habitat within known NSO home ranges that will lead to 
“take” of this species, EPIC intends to include these THPs in our complaint.  [Please refer to 60-
day Notice of Intent to Sue letter, Attachment M]  


Finally it is clear that there is no real established process for how "take" avoidance will be 
determined, what will be required, when it is required in the record, or even what document will 
ultimately serve as certification that a THP has avoided “take.” As such, the plan should be 
denied unless substantial changes are made, substantial issues are addressed, and substantial 
information is provided. Once these deficiencies are corrected and the information is provided in 
these THPs, then it must be recirculated for review and comment by the public. These revised 
and recirculated THPs must include any determination as to "take" of the NSO. 


 
 


 
Sincerely,  
 
 
Rob DiPerna 
Industrial Forestry Reform Advocate 
Environmental Protection Information Center 
145 G Street, Suite A 
Arcata, California 95521 
Office: (707) 822-7711 
Email: rob@wildcalifornia.org 
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